
Environment Committee Agenda 
October 30, 2024 

Welcome & Introductions Duane Steelman, Cleveland-Cliffs, Inc. 

Meeting Material Rundown James Lee, OMA Staff 

Guest Presentation Jim Samuel, Ohio Water Partnership 

Public Policy Report James Lee, OMA Staff 

Counsel’s Report Christine Schirra, Bricker Graydon LLP 

Guest Presentation Mike Davin, National Association of Manufacturers 

Guest Presentation Leah Blinn, Civil & Environmental Consultants, Inc. 

Our Meeting Sponsor! 

2025 Environment Committee Calendar 
Meetings begin at 10 a.m. 

Dates coming soon! 
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OMA Environment Committee - Oct 2024

Name LocationCompany

Bannockburn, ILKristin Aldred Stericycle, Inc.

Columbus, OHRees Alexander Squire Patton Boggs

Cleveland, OHElise Allen Jergens, Inc.

Columbus, OHRyan R. Augsburger The Ohio Manufacturers' Association

Dayton, OHSteve Austria Sugar Creek Packing Company

Pittsburgh, PAKevin Baird PPG

Mason, OHJennifer Banks Hi-Tek Manufacturing, Inc.

Granville, OHGreg Bennett Owens Corning

Moon Township, PALeah E. Blinn Civil & Environmental Consultants, Inc.

Dublin, OHMark Bonifas Verdantas

Toledo, OHMichael E. Born Shumaker, Loop & Kendrick, LLP

Blue Ash, OHLorie Brengelman Sugar Creek Packing Company

Upper Sandusky, OHJoe Clark Prospira America

Columbus, OHConor Collins Simon Roofing & Sheet Metal Corporation

Dayton, OHCristin Courtney MW Metals Group

Washington, DCMike Davin National Association of Manufacturers

Columbus, OHDonald Lee Desender, Jr, 

ALCM

White Castle System, Inc.

North Bloomfield, OHPaul G. Dunlavey P.V.P. Industries, Inc.

Cleveland, OHAnia Ediger Cleveland-Cliffs, Inc.

Columbus, OHTom Evans The Ohio Manufacturers' Association

Mansfield, OHGreg Faith Summers Rubber Company

Akron, OHShane A. Farolino Roetzel & Andress

Granville, OHBrian Fuhrer Owens Corning

Harrisburg, PALisa Garcia Energy Transfer, Sunoco LP

Columbus, OHAllison Glasgow The Ohio Manufacturers' Association

Lima, OHCory Gonya Nutrien

New Bremen, OHTonja Gray Crown Equipment Corporation

Columbus, OHSaee Gunjal Illuminate USA

Warren, OHLaura Hall Stellantis

Columbus, OHRon Hansen GT Environmental Inc.

Mansfield, OHChris Hassmann Warren Rupp, Inc.

Columbus, OHKevin Hoggatt Intel Corporation

Cambridge, OHAaron Hopkins AMG Vanadium LLC

Columbus, OHMatthew F. Johnston Worthington Enterprises

Youngstown, OHRyan Jones Brilex Industries, Inc.

Toledo, OHMindy Kairis Owens Corning

Columbus, OHSarah Kuhnell Worthington Enterprises

Cleveland, OHJay Lawniczak Charter Steel

Warren, OHLeticia Leao Ultium Cells

Lebanon, OHChristye Leasure Ghent, a GMi Company

Columbus, OHJames Lee The Ohio Manufacturers' Association

Camden, NJJennifer Lehman Campbell Soup Company

Columbus, OHTimothy Ling Plaskolite

Avon Lake, OHMichael Derek McCormick, 

CSP

Applied Specialties Inc.

Springfield, OHTim W. McDaniel, CIH International Motors, LLC

Cuyahoga Falls, OHRegan McHale Eagle Elastomer Inc

Reynoldsburg, OHDavid Moore TS Tech Americas, Inc.

Coshocton, OHBeth Mullen McWane Ductile-Ohio, A Division Of 

McWane, Inc.

Cambridge, OHJane M. Neal AMG Vanadium LLC

Millersburg, OHTom R. Nelson Yoder Lumber Company, Inc.

Harrison, OHKen Nielsen Cincinnati Incorporated

Kent, OHMichael Oconnor Smithers-Oasis Company

Dublin, OHEdward J. Pfau Verdantas

Granville, OHDanyelle Lynne Phelps Owens Corning - Granville

Columbus, OHKenneth Brice Poland The Ohio Manufacturers' Association

Dayton, OHRyan Preas MW Metals Group Page 2
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OMA Environment Committee - Oct 2024

Name LocationCompany

Columbus, OHMike Rectanus BSI America Professional Services Inc.

Columbus, OHChristy Rideout Schirra Bricker Graydon LLP

Marysville, OHRene Rimelspach American Honda Motor Co. Inc.

Wickliffe, OHKevin Rossman Universal Metal Products

Jim Samuel Ohio Water Partnership

Little Hocking, OHGary Lee Schade DSV Solutions LLC

Canton, OHJennine Seebach United Surface Finishing

Columbus, OHLindsey Short The Ohio Manufacturers' Association

Whitehouse, OHTim Shrewsburg B A S F Coatings Technical Support Center - 

Whitehouse

Columbus, OHChristopher N. Slagle Bricker Graydon LLP

Columbus, OHMichael A. Snyder Shumaker, Loop & Kendrick, LLP

Cincinnati, OHTraci Spencer TechSolve - SW Ohio MEP

Cleveland, OHDuane Steelman Cleveland-Cliffs, Inc.

Cleveland, OHWalter Tamukong Cleveland-Cliffs, Inc.

Cleveland, OHChris Tindera Charter Steel

Orrville, OHSteve Walker The J.M. Smucker Company

Columbus, OHChristopher Ward Calfee, Halter & Griswold LLP

Dublin, OHTodd Washam Cenovus Energy

East Liverpool, OHRaymond Wayne Heritage Thermal Services

Findlay, OHRyan Wenzinger Whirlpool Corporation Findlay Operations

Columbus, OHMatthew W. White Edison Welding Institute

Toledo, OHGrant Wilkinson, Counsel LexaMed, Ltd.

Lima, OHLauren Winegardner Nutrien

Columbus, OHCamille Yancey Bricker Graydon LLP

Boston, MAZuzana Zvarova Boston Beer Company

 81Total Participants

Page 3



 
 

Jim Samuel, Principal, Capitol Integrity Group 

Jim Samuel is the Principal of Capital Integrity Group, Ltd. and 
Executive Director for the Ohio Water Partnership.  

Jim is a trusted strategist, large-scale issues leader, coalition-
builder and advisor to top executives with more than twenty five 
years of cultivating, improving and strengthening legislative, 
policy and economic development relationships in both the 
public and private sectors. Over the course of his career, Jim has 
successfully developed and driven policy and legislative 
initiatives in the area of energy, natural resources, economic 
development, infrastructure, manufacturing, workers' 
compensation and taxation. Jim remains committed to improving 
Ohio's business and industry environment. 

Prior to the founding of CIG, Jim served in the public sector under two Ohio governors, including 
as the governor's business and industry advisor and liaison to Ohio's business community. 
Overseeing seven cabinet agencies including the Public Utilities Commission, the departments 
of Development, Transportation, Taxation, Agriculture, the Bureau of Workers' Compensation, 
the Ohio Industrial Commission, as well two stand-alone commissions: the Ohio Turnpike 
Commission and the Ohio Expo Commission, Jim was responsible for policy review, 
assessment, and short and long range policy guidance to the governor. Jim served as a key 
broker and strategist of private business and legislative support for tort reform, workers' 
compensation reform and the most sweeping tax reform package in Ohio's history.  Jim worked 
on numerous energy policy matters, including energy security and the response to the 2003 
Northeast power blackout. Jim was the administration lead for the 2005 Base Realignment and 
Closure process and worked closely with the Lt. Governor/development director to achieve 
economic improvements including creation of the Ohio Jobs Cabinet, 2004 jobs bill and the 
Ohio Business Development Coalition. 

Earlier, Jim served as deputy administrator and director of corporate affairs at the Ohio Bureau 
of Workers' Compensation, part of a select team that transformed the largest single-line insurer 
with $22 billion in assets and 21 regional offices from the "Silent Killer of Jobs" to an 
internationally-renowned managed care model. Jim also served in leadership roles for the 
Department of Development and the Ohio Department of Insurance. 

Jim has been an active participant in Ohio's academic and research arenas. He was appointed 
Fellow to The Ohio State University's Ohio Manufacturing Institute in 2016 and Fellow to the 
Levin College of Urban Affairs - Energy Policy Center at Cleveland State University in 2009. Jim 
was a co-author of "Driving Ohio's Prosperity," a comprehensive automotive/manufacturing 
report outlining current and future growth trends of Ohio's auto manufacturing industry and 
served as a strategic advisor and contributor to "An Analysis of the Economic Potential for Shale 
Formations in Ohio,"a comprehensive state report evaluating growth models and potential for 
development of Ohio's shale industry. Jim was a founding board member of the Nemacolin 
Energy Institute, a think tank and consortium involving companies, academics and officials in an 
effort to discuss quality processes and ensure coordinated, thoughtful development of a newly-
emerging industry sweeping through the tri-state region.  
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Ohio Water Means Business

The Ohio Water Partnership is a 501(c)(3) non-profit, presented through 
the generous funding of the Cleveland Foundation, The George Gund Foundation 
and The Joyce Foundation.

Ohio Water is Advantage.

Ohio Water is Connection.
From Ohio’s small businesses to the Fortune 500, the Ohio Water 
Partnership includes companies of all sizes that recognize the quality 

Our members represent all of Ohio’s key industry sectors including:

• Healthcare
• Construction
• Energy
• Food & Beverage
• Agriculture

Ohio Water is Policy.
We raise awareness and educate Ohio’s leaders regarding 
the importance of:

• Supporting wise use of and enhancing water quality
• Increasing
• Encouraging funding for Ohio’s water infrastructure, wastewater 

treatment & water supply systems, stormwater and sanitary 
collection, storage and treatment

Ohio Water is Action.
Get engaged, become connected — and join the Ohio Water Partnership. 
Make a commitment to support the quality of Ohio water, from Lake Erie to 
the Ohio River and every inland lake, stream and river in between. Help us
tell the story of water and its importance to Ohio’s business community.

• Travel & Leisure 
• Natural Resources
• Professional Services
• Retail
• Manufacturing

The Ohio Water 
Partnership

is a broad-based and diverse 
coalition of businesses 

and business organizations that 
support improving water quality 

policy in the state of Ohio.

Our mission: 
and equitable approach to protecting and 
preserving Ohio’s natural water resources 

with focus on promoting Ohio’s competitive 

 in all its forms across the state.

To discuss your business’ 
opportunity to join the Ohio 
Water Partnership, contact:

JIM SAMUEL
Executive Director

(614) 354-8458
jim@OhioWaterPartnership.com

SHAWN KASYCH
Director of Member Engagement

(216) 299-0901
shawn@OhioWaterPartnership.com

Join the Ohio 
Water Partnership

Economic growth is water-dependent, and in comparison to other states and 
nations, Ohio is water-rich. Ohio’s industries are driven by an abundant 
supply of freshwater from Lake Erie, Ohio’s rivers, and a robust system of 
underground aquifers. While droughts, pollution, and depleted groundwater 
persist throughout other regions of the United States and the globe, Ohio 
enjoys a plentiful supply of water for industry, irrigation, consumption, and 
recreation. Water is our advantage — and our goal is to protect it. 
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Ohio

OHIO WATER 
PARTNERSHIP
PUBLIC POLICY
The policy "buckets" and the 
major underlying policy goals 
were established in cooperation 
and with the direct input from 
the Ohio Water Partnership 
Technical Advisory Committee 
(TAC) and the Ohio Water 
Partnership Executive Committee.

Harmful Algal Blooms 
Agricultural Runoff 
Nutrient Loading

Infrastructure
Water & Wastewater 
Lead Lines & Fixtures 

Affordability

Aquatic & Invasive Species
Nature Based Solutions 

Wetlands
Habitat Development & 

Restoration

Economic Growth & Development
Long-Term Funding for H2Ohio

MEMBERSHIP

Ohio Water Means Business
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Michael Davin 
National Association of Manufacturers 
Director of Energy and Resources Policy 
 

 

 

 

 

 

Michael Davin serves as the NAM’s Director of Energy and Resources Policy.  Prior to his time 
with the NAM, Michael was a long-time staffer within the office of United States Congressman 
Robert Latta (OH-05), where he served as the legislative director.  While working for 
Congressman Latta, Michael managed the legislative team and successfully guided multiple 
bills through the legislative process to be signed into law, including legislation related to nuclear 
fuel security, strengthening cyber protections for the electric grid, and identifying threats and 
defenses against vehicular terrorism.   

Michael received his Master of Arts in Political Science from Villanova University and his 
Bachelor of Arts from Saint Joseph’s University.  A native of southeast Pennsylvania, Michael is 
married to his wife Monica, who is a schoolteacher in Alexandria, VA, and they have two 
children, Ethan and Abigail. 
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Leah Blinn 
Civil & Environmental Consultants, Inc. 
Air Quality Lead 
 

 

 

 

Ms. Blinn is a Vice President with Civil & Environmental Consultants, Inc. and is the Corporate 
and Pittsburgh Office Air Practice Lead.  She is a Chemical Engineer with over 23 years of 
experience in managing and executing air quality work for various industries. Her primary focus 
is in air dispersion modeling, emission calculations, permitting and compliance.  She has 
extensive experience in air quality permitting and compliance in the manufacturing industry, 
steel plants, natural gas production, and midstream operations throughout the country.  She is 
active in several industry groups including Air & Waste Management Association, American Iron 
& Steel Institute, and the Marcellus Shale Coalition. 
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TO:  OMA Environment Committee  
FROM: James Lee 
RE:  Environment Public Policy Report  
DATE:  October 30, 2024 
              
 
Overview 
The OMA has been engaging on a wide range of environmental activity at both the state and 
federal levels this quarter.  
 
Legislative initiatives from state lawmakers have slowed down significantly following the passing 
of the state budget in the summer of 2023 and the recent short stint of legislation that 
accompanied the 2024 capital budget process. Legislative activity is expected to intensify when 
legislators return to Columbus after the November general election. Though the volume of 
environmental legislation is expected to be light for the remainder of 2024, new legislative 
proposals are anticipated to surface in 2025 when state lawmakers kick off the operating budget 
process.  
 
On the state regulatory front, the OMA is engaging on proposed water quality rulemakings and 
continuing to monitor state implementation of federal mandated air emission requirements.  
 
Federal EPA activity has stalled in the last quarter as the administration appears to be holding off 
on major rule proposals before the November election. President Biden's EPA has taken an 
aggressive anti-business approach throughout his term, implementing numerous burdensome 
regulations that threaten America’s manufacturing competitiveness. That pace is likely to 
accelerate following the election outcome, regardless of the outcome. The OMA continues to 
publicly pushback against overzealous regulations, which have already increased costs to 
businesses by $350 billion, with the current administration’s total regulations already exceeding 
the total amount of regulations established in all 8 years of the Obama presidency.  
 
Environment Legislation 
Ohio EPA Proposed Air Permit Fee Increases 
The Ohio EPA is still considering a potential increase in air permit fees to support the Division of 
Air Pollution Control’s (DAPC) staffing operations and remain compliant with US EPA standards. 
The EPA has not raised it fees since being adopted over thirty years ago in the legislature, leading 
to budget shortfalls that will require the US EPA Region 5 to administer Ohio’s air program if 
revenues do not increase. Ohio EPA notes that their proposed fee structure is lower than 
neighboring states who have also been prompted to raise their fees in recent years.  
 
The Ohio EPA has proposed the following fee structure to generate 7 million in additional revenue:  
 
1. Title V facilities  

• Additional base fee of $5,000 per year  
• The annual emission-based fee structure will remain the same. 

 
2. Synthetic Minor facilities  

• Additional base fee of $5,000 per year  
• 50% increase to the current annual emission-based fee structure  

 
3. Permit To Install (PTI) Fees  
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• 50% increase of current PTI fee structure 
 
Senate Bill 200: Carbon Capture  
Senators Tim Schaffer and Al Landis introduced a placeholder bill in Senate Energy and Public 
Utilities Committee stating their intent to move legislation to establish a comprehensive regulatory 
framework to ensure the safe and secure deployment of carbon capture and storage technologies 
in Ohio. The proposed legislation aims to regulate CCS technologies and carbon dioxide storage 
in geological formations, potentially granting Ohio regulatory authority over such operations.  
 
While formal language has not been released to the public, proponents of the legislative concept 
testified in support of the effort to implement policies that encourage innovation and the 
development of CCS technology to drive economic growth and reduce greenhouse gas 
emissions, highlighting the critical impact on Ohio's industrial sectors by providing new avenues 
for companies to operate competitively while reducing their environmental impact and creating 
jobs. 
 
The OMA will keep members informed on the potential impacts to manufacturers when a formal 
sub bill is introduced. 
 
Senate Resolution 296: Opposing Biden’s Greenhouse Gas Emissions 
Senators Rob McColley and Bill Reineke have introduced a senate resolution condemning the 
Biden administration’s regulations targeting greenhouse gas emissions from coal and natural gas-
fired powerplants. The resolution criticizes the proposals for exceeding the US EPA’s regulatory 
authority and highlights the threats to the US economy by imposing unachievable emission 
reduction timelines for greenhouse gases, while also requiring the adoption of new technologies 
that are not yet commercially available, including carbon capture. The Resolution was passed 
and adopted by the Ohio Senate.  
 
Solid Waste Fees Defeated  
The OMA continues to monitor Senate Bill 119, which aimed to raise solid waste fees for Ohio 
manufacturers in response to concerns about out-of-state waste in Seneca County. Proposed by 
Senator Reineke, the bill sought to deter waste export by increasing state fees from $4.75/ton to 
$8.50/ton, impacting construction debris fees as well. This would cost Ohio over $150 million 
annually and hinder business growth. After opposition from the OMA and testimony by Tim Ling, 
Senator Reineke agreed to amend the bill, removing the fee hikes—a significant victory for Ohio 
manufacturers. The bill received a fourth hearing in the House but is unlikely pass. 
 
ESG Investing  
Senate Bill 6, a bill barring state funds from investing based on environmental, social or 
governance practices, has passed the Senate and is currently awaiting House action. Under this 
proposed legislation, the board that governs specific funds will not be allowed to adopt a policy 
under which the board makes investment decisions with the primary purpose of influencing any 
social or environmental policy. 
 
State Regulatory Activity   
US EPAs Good Neighbor Rule Paused in Ohio due to Yost’s Successful Challenge  
In June, the U.S. Supreme Court granted a stay against the U.S. EPA’s so-called “Good 
Neighbor Plan,” temporarily blocking its implementation in Ohio. In their decision, the court ruled 
that the emissions-reductions standards set by the plan were likely to cause “irreparable harm” 
to nearly half of all U.S. states. 
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The rule significantly expands federal oversight of interstate air emissions. Ohio Attorney 
General Dave Yost joined Indiana and West Virginia in the suit to successfully obtain stay on 
the rule which will cost manufacturers and industrial producers an estimated $910 million in 
yearly compliance costs. Manufacturers of cement, iron and steel, glass, and chemicals will be 
severely impacted by new regulations. Multiple justices on the court have publicly stated their 
skepticism of the rule and are set to issue an opinion on its constitutionality in a separate case 
before the court.  
 
The OMA issued a statement on the block, pointing out the unattainable and damaging 
standards the rule would have put in place, and thanking Ohio Attorney General Dave Yost for 
leading the charge to challenge the rule. Bricker Graydon has produced a memo for OMA 
members, outlining the Good Neighbor Plan’s impact on Ohio manufacturers which can be 
found in today’s environment materials. 
 
Lucas County and Toledo Sue USEPA Over Maumee Watershed TMDL General Permit 
Lucas County and the City of Toledo have filed a lawsuit against the U.S. Environmental 
Protection Agency (US EPA). The lawsuit alleges that the EPA knowingly violated the Clean 
Water Act by approving the total maximum daily load (TMDL) plan to restore the western basin 
of Lake Erie. This legal action is part of a broader effort to combat harmful algal blooms in Lake 
Erie, which have been a persistent environmental issue. The county commissioners argue that 
the TMDL plan, which is a regulatory component of the Clean Water Act intended to address the 
cleanup of impaired waters, fails to meet the legal standards necessary to prevent the pollution 
that leads to these algal blooms. They are particularly concerned about the runoff from “mega 
farms” and other non-point sources, which they believe is a significant contributor to the 
problem. The OMA advocated for the northwest region’s manufacturers during the drafting of 
the TMDL plan, pushing back against inequitable policy proposals unfairly targeting point 
sources, which are not responsible for the major sources of pollution that come from non-point 
sources like agricultural runoff. 
 
H2Ohio PFAS Rivers Survey 
The Ohio EPA has announced plans to utilize H2Ohio Funds for a comprehensive statewide 
river survey focused on PFAS contamination. This initiative positions Ohio as the first state in 
the country to embark on such an extensive survey. Although the Governor has clarified that 
this effort is not a prelude to immediate regulations and defers to the federal government for 
remediation guidelines, concerns over data collection remain as the results could be 
weaponized as a precursor to future regulatory actions from succeeding administrations or the 
legislature. 
 
New Nutrients Implementation of Water Quality Standards Rule 
Ohio EPA is considering a new rule to determine if streams and rivers are impaired by 
excessive nutrients, using a weight of evidence approach for consistency.  
 
In June, the OMA submitted comments supporting this approach and emphasized using the 
2015 Stream Nutrient Assessment Procedure (SNAP) for the proposed Nutrient ESO. The OMA 
also raised concerns about the 2018 framework for large river rulemaking in developing the 
Nutrient Implementation Standards rule. Both comments can be found in today’s materials.  
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OMA Engages on Ohio EPA’s New Implementation of Water Variance Rule 
The Ohio EPA has proposed a new Water Quality Standards Variance Rule (OAC 3745-1-38) to 
allow some manufacturers to meet adjusted, achievable water quality limits. This rule is 
intended to help companies gradually improve water quality when full compliance with strict 
standards isn't feasible, as seen with pollutants like mercury. 
 
The OMA provided comments on August 23, 2023, supporting the rule’s approach for certain 
ammonia discharges. However, OMA raised concerns about Ohio EPA’s methods for setting 
these variance limits, particularly for mercury, which sometimes sets limits below what is 
realistically achievable. OMA has urged Ohio EPA to revise its guidance to make these permit 
limits more attainable for manufacturers. Those comments can be found in today’s meeting 
materials. 
 
Cleveland Ozone Nonattainment  
The OMA has been engaging on forthcoming ozone attainment rules that will impact the 
Cleveland area. The area is failing to meet required ozone standards set for August 2024 based 
on monitoring data from 2021-2023. If this trend continues, Cleveland will be reclassified to a 
more serious nonattainment level, triggering stricter Clean Air Act rules that will directly impact 
manufacturers. 
 
In March, the OMA made comments on Ohio EPA’s proposed rules, which can be found in 
today’s meeting materials. The OMA hosted an informational webinar with Ohio EPA staff on 
May 29 outlining next steps for the state’s rule out of these new regulations that can be found on 
the OMA’s website. 
 
Federal Regulatory Activity and OMA Action  
Biden Administration Publishes “Wish List” for Upcoming Regulations 
The Biden Administration recently unveiled a “wish list” of regulations to add to the regulatory 
onslaught coming out of Washington. The list includes the U.S. EPA’s rule on greenhouse gas 
emissions from existing natural gas power plants, the last of its rules on implementing the 2016 
amendments to the Toxic Substances Control Act, and the final version of a far-reaching update 
to hazardous air pollutant reporting requirements. The entire list can be found on the Regulation 
Information website: https://www.reginfo.gov/public/do/eAgendaMain  
 
PM2.5 Standard  
In a devastating blow to manufacturers, the Biden administration finalized the US EPA’s PM 2.5 
rule, lowering the National Ambient Air Quality Standards for fine particulate matter to 9 
micrograms per cubic meter. Lowering this standard will force manufacturers to comply with 
unattainable emissions requirements, cost as much as $197 billion in lost U.S. economic 
activity, and result in a loss of 974,000 jobs nationwide. 
 
The OMA has made numerous efforts to oppose the rule through public comments and coalition 
letters to federal agencies, congress, and the white house. Upon release of the final rule, 
President Ryan Augsburger issued as statement opposing the rule as a disaster for 
manufacturers in Ohio. 
 
In June, the National Association of Manufacturers (NAM) filed the opening brief in litigation 
opposing the rule. The OMA will keep its members apprised of the efforts to fight this rule in the 
courts. The OMA hosted an informational webinar with Ohio EPA staff on May 29 outlining next 
steps for the state’s rule out of these new regulations that can be found on the OMA’s website. 
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US EPA Reinserts Nuisance Rule 
U.S. EPA issued a proposed rule in February to reverse its prior November 2020 final action 
removing Ohio’s air nuisance rule from the Ohio State Implementation Plan (SIP). The proposed 
rule follows a 6th Circuit decision remanding the 2020 removal action back to the EPA for 
further consideration. 
 
The OMA supported the November 2020 final action and filed an amicus brief in the 6th Circuit 
matter, urging the court to uphold the EPA’s decision. The current proposed rule would 
determine that the prior November 2020 action was in error and correct that action by 
reinstating the air nuisance rule back into the SIP. 
 
The rule is a direct threat to manufacturers, making it easier for environmental activists to target 
companies with frivolous lawsuits. The OMA has made formal comments to the US EPA 
opposing the rule. Contact James Lee at jlee@ohiomfg.com if you wish to read the comments. 
Staff will keep members informed of future actions to oppose the reinstatement of this rule. 
 
AERR Revisions  
The OMA made comments in opposition to the US EPA’s proposed revisions to the Air 
Emissions Reporting Requirements (AERR).  The proposed revisions will significantly impact 
manufacturers by increasing compliance costs, introducing uncertainty in reporting, and 
mandating the collection of hazardous air pollutants (HAPs). This will place serious financial 
burdens on manufacturers, particularly small businesses, potentially leading to increased 
litigation and compromising the accuracy of emissions data. Additionally, the revisions include 
substances like PFAS in their requirements without providing sufficient toxicity data, potentially 
opening reporting to the nearly 15,000 PFAS compounds that exist in the supply chain.  
 
According to the EPA’s own estimates, the proposed Air Emissions Reporting Requirements will 
have a compliance cost of over $3 billion and impact 120,000 facilities, of which 43,000 are 
small businesses.  
 
TSCA PFAS Reporting Delayed to 2025 
The U.S. Environmental Protection Agency (EPA) has extended the TSCA (Toxic Substances 
Control Act) PFAS reporting deadline for manufacturers and importers from the originally set for 
November 12, 2024 date to July 11, 2025, due to resource constraints. Under this TSCA 
requirement that was finalized in the fall of 2023, companies that have manufactured or 
imported PFAS or PFAS-containing products since 2011 must report detailed data on uses, 
volumes, and associated risks. The extension gives companies additional time to gather the 
necessary information, including coordinating with suppliers. 
 
PFAS Drinking Water Standards 
The Biden administration finalized its excessively stringent PFAS Drinking Water Standards rule 
that will require utilities to reduce PFAS compound levels to the lowest level they can be reliably 
measured. The already exceptionally low standards will be reduced from 70 parts per trillion to 4 
parts per trillion. The rule will lead to significant cost increases throughout the supply chain 
impacting not only manufacturers but the US economy as a whole.  
 
The OMA has engaged on this rule through multiple comments to federal agencies and alerted 
state regulators of its detrimental impact since the rule was proposed in 2023. In the weeks prior 
to finalization, The OMA wrote to the Biden White House asking the administration to rescind 
their unattainable drinking water standards that fail to provide benefits to public health and 
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threaten Ohio’s manufacturers with inordinate compliance burdens and costs. That letter can be 
found in today’s Environment materials.  
 
Additional PFAS Regulations 
Actions on PFAS from federal and state policy makers have been making headlines. 
Manufacturers should be keeping up with multiple developments including:  
 

• The Recent publication of US EPA’s final rule designating PFOA and PFOS hazardous 
substances under CERCLA. The rule is the agency’s first-ever use of CERCLA § 102 to 
designate hazardous substances – and in a recent announcement the US EPA 
announced their enforcement discretion policy essentially stating that they will not target 
public entities and agriculture – suggesting their focus for enforcement is set solely on 
manufacturers. 

• The US EPA’s TSCA rule broadening scope mandated reporting requirements on the 
presence of 1,462 PFAS chemicals in their processes and products dating back to 2011. 

• Proposed TRI rules that would Categorize all PFAS as chemicals of special concern 
(COCS), eliminate exemptions for reporting trace amounts of PFAS and mandate 
suppliers to inform purchasers of any product containing COCS, regardless of quantity 
or concentration.  

• Extensive new PFAS Air Emission reporting requirements proposed under the US EPA’s 
Air Emissions Reporting Requirements (AERR) 

• Incoming proposed rules from the US EPA that that would require the investigation and 
clean-up of certain PFAS at facilities that manage hazardous waste  

• Finalized Automatic Additions of Seven PFAS compounds required for TRI reporting in 
2024. 

• The DeWine Administration’s efforts to implement a statewide survey of Ohio’s rivers for 
PFAS contamination.  

• The DeWine Administration’s use of Battelle’s PFAS Annihilator to destroy stockpiled 
firefighting foam containing PFAS. Battelle’s technology has been patented to effectively 
destroy and remediate PFAS compounds in wastewater to non-detectible levels. 

 
 
Methylene Chloride Ban 
The US Environmental Protection Agency has finalized its ban on specific uses of methylene 
chloride. 
 
The OMA submitted comments opposing the proposed ban which takes a throw-the-baby-out-
with-the-bath-water approach by extending the ban to commercial and industrial entities, 
including manufacturers, who have been safely using methylene chloride for specific critical 
functions for decades. There is no viable alternative for manufacturers to methylene chloride for 
certain adhesive production.  
 
Though the finalized rule imposes significant chemical and safety regulatory burdens on 
manufacturers, the OMA’s comments, which garnered national media attention, were effective 
in securing certain carveouts for manufacturers that allow continued use of methylene chloride 
as an adhesive for acrylics and polycarbonate, with select exemptions being granted allowing 
continued industrial use of Methylene chloride for the next 5 years.  
 
You can find the OMA’s comments in this section’s meeting materials. 
Click here for Environment Community articles from previous Leadership Briefings 
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Environment Legislation
Prepared by: The Ohio Manufacturers' Association

Report created on October 28, 2024

HB33 FY24-25 OPERATING BUDGET (EDWARDS J) To make operating appropriations for the biennium
beginning July 1, 2023, and ending June 30, 2025, to levy taxes, and to provide authorization and
conditions for the operation of state programs.

Current Status:    1/24/2024 - Consideration of Governor's Veto; Senate Overrides Veto,
Vote 24-8

State Bill Page:    https://www.legislature.ohio.gov/legislation/legislation-
summary?id=GA135-HB-33

HB469 CREATE RIVER COMMISSION (ROBB BLASDEL M, JONES D) To create the Ohio River Commission
of Ohio.

Current Status:    6/25/2024 - House Economic and Workforce Development, (First
Hearing)

State Bill Page:    https://www.legislature.ohio.gov/legislation/legislation-
summary?id=GA135-HB-469

HR33 TRAINS - HAZARDOUS MATERIALS (ROBB BLASDEL M, MCNALLY L) To urge the United States
Congress to pass legislation requiring railroad companies to inform local and state government officials
when trains carrying potentially hazardous materials travel through their respective jurisdictions.

Current Status:    3/23/2023 - ADOPTED BY HOUSE; Amended on Floor, Resolution Vote
94-1

State Bill Page:    https://www.legislature.ohio.gov/legislation/legislation-
summary?id=GA135-HR-33

SB6 ESG POLICIES-STATE ENTITIES (SCHURING K) Regarding environmental, social, and corporate
governance policies with respect to the state retirement systems, Bureau of Workers' Compensation,
and state institutions of higher education.

Current Status:    6/18/2024 - House Financial Institutions, (Second Hearing)
State Bill Page:    https://www.legislature.ohio.gov/legislation/legislation-

summary?id=GA135-SB-6

SB119 WASTE DISPOSAL LAW CHANGES (REINEKE W) To make changes to the laws governing the
transfer and disposal of solid waste and construction and demolition debris, including increasing certain
fees.

Current Status:    5/1/2024 - House Energy and Natural Resources, (Fourth Hearing)
State Bill Page:    https://www.legislature.ohio.gov/legislation/legislation-

summary?id=GA135-SB-119

SR36 URGE CONGRESS-TRAIN LEGISLATION (RULLI M) To urge the United States Congress to pass
legislation requiring railroad companies to inform local and state government officials when trains
carrying potentially hazardous materials travel through their respective jurisdictions.

Current Status:    3/8/2023 - Referred to Committee Senate Transportation
State Bill Page:    https://www.legislature.ohio.gov/legislation/legislation-

summary?id=GA135-SR-36
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Environment 
 
Analyzing Progress in Lake Erie for Runoff Reduction 
October 18, 2024 

A recent article in Crains Cleveland examines the continued efforts to reduce non-point source 
phosphorus runoff in Lake Erie following major Algal blooms from over a decade ago. 

As contiguous states have made progress toward their goals of 40 percent reduction of runoff, 
largely caused by the agricultural sector and municipalities. 

The OMA has fought vigorously against attempts to unfairly regulate industry on this issue, 
which has not been a major source of runoff. 10/14/2024 

 
U.S. Supreme Court Declines to Pause EPA Rules on Methane, Mercury 
October 11, 2024 

Last Friday, the U.S. Supreme Court declined to pause the Biden administration’s new federal 
air pollution rules to tighten limits on mercury and methane. 

The regulations, issued under the Clean Air Act, aim to cut mercury and other metals from coal-
fired power plants emissions, as well as methane and other gases known as volatile organic 
compounds from oil and gas production. 

For manufacturers, particularly those in the energy industry, the new rules will likely result in 
increased operational costs in the form of costly upgrades in monitoring equipment, curb flaring, 
and participation in programs to detect large methane emissions.10/2/2024 
 

Ohio EPA Seeking Feedback on Water Quality Standards Rule 
October 4, 2024 

The Ohio EPA has asked the OMA to participate in a stakeholder workgroup providing input into 
the updated water quality standards rule. 

The rule updates will govern how the Ohio EPA determines if streams and rivers are impaired 
for aquatic life use due to excessive nutrients. 

OMA members looking to provide feedback and comments can reach out to James Lee. 
10/2/2024 
 

Progress for Toledo Waterways with Maumee River Restoration Milestone 
September 27, 2024 

Recent reports have shown that Toledo-area waterways, including the Maumee River, are 
making strides towards restoration goals set by a 1987 U.S.-Canada agreement, with the recent 
removal of a key impairment due to the clean sediment from the Toledo shipping channel. 
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This progress is partly funded by President Biden’s Infrastructure Investment and Jobs Act, 
which allocates $1 billion to the Great Lakes Restoration Initiative, enhancing efforts to restore 
polluted areas. As a result, Ohio’s remaining areas of concern are expected to be addressed by 
2030, supporting local ecosystems and potentially boosting recreational and commercial 
activities. 9/18/2024 
 

New EPA Regulatory Agenda Signals Stricter Controls on PFAS and Other Chemicals 
Affecting US Supply Chain 
September 20, 2024 

The EPA’s Spring 2024 Unified Regulatory Agenda outlines upcoming actions to increase 
restrictions on PFAS and other chemicals, impacting a wide range of products and industries. 

Key initiatives include near-zero drinking water standards for PFAS, stricter reporting and 
monitoring requirements, and a ban on certain PFAS-containing items like firefighting equipment 
and nonstick cookware. Additional regulatory actions under the Toxic Substances Control Act 
are also planned, including new risk management rules for various chemicals and revised 
procedures for chemical reviews. 

These changes pose new compliance challenges for manufacturers and the broader regulated 
community. 9/16/2024 
 

Dayton Water Lab Leads Ohio in PFAS Testing Certification 
September 20, 2024 

The Dayton’s water lab is now the first municipal or commercial lab in Ohio to receive state 
certification for PFAS testing, which will help reduce testing costs and ensure quick sample 
analysis. 

This certification allows Dayton to proactively address the presence of PFAS, or “forever 
chemicals,” in its water supply, protecting over 400,000 residents. The lab can also analyze 
water samples for outside organizations, potentially generating revenue and reinforcing 
Dayton’s leadership in water safety and quality. 9/14/2024 
 

EPA Delays PFAS Reporting due to Administrative Burden 
September 13, 2024 

The EPA is delaying the mandated reporting period for PFAS by eight months, now opening in 
July 2025 and closing in January 2026, due to the complex administrative burden. The decision 
aims to give businesses and regulators more time to gather and submit accurate data on PFAS 
use. The National Association of Manufacturers welcomed the delay but continued to express 
concerns over the significant costs and workload involved in complying with the retroactive 
reporting requirements. 9/5/2024 

 

Page 17

https://www.ohiomfg.com/our-communities/new-epa-regulatory-agenda-signals-stricter-controls-on-pfas-and-other-chemicals-affecting-us-supply-chain/
https://www.ohiomfg.com/our-communities/new-epa-regulatory-agenda-signals-stricter-controls-on-pfas-and-other-chemicals-affecting-us-supply-chain/
https://www.huntonak.com/the-nickel-report/recent-epa-regulatory-agenda-shows-continued-focus-on-increasing-restrictions-on-chemicals-and-pfas-including-products-containing-them-that-will-impact-us-supply-chain
https://www.ohiomfg.com/our-communities/dayton-water-lab-leads-ohio-in-pfas-testing-certification/
https://www.daytondailynews.com/local/dayton-lab-becomes-first-certified-pfas-lab-of-its-kind-in-ohio/IJOTAEAAWZBONNCOXQQQHWSCDU/
https://www.ohiomfg.com/our-communities/epa-delays-pfas-reporting-due-to-administrative-burden/
https://njbia.org/epa-gives-manufacturers-8-month-delay-on-new-pfas-reporting-mandate/


Trump Vows to Roll Back EPA Rules 
September 6, 2024 

The Trump campaign has recently vowed to roll back the Biden-Harris administration’s energy 
and climate regulations including the recently finalized power plant rules that require a 90 
percent reduction in carbon emissions. The campaign backs their proposed revocation of these 
rules, citing the severe impact of the rules on the energy industry, grid reliability, and the 
economy. 

If re-elected, Trump plans to boost oil, gas, and coal production while scrapping rules that force 
power plants to cut carbon emissions. 9/5/2024 
 

Ohio, Others Ask Supreme Court to Halt EPA Methane Rule 
August 29, 2024 

A coalition of states, including Ohio, have asked the U.S. Supreme Court to halt a Biden 
administration rule that would cut methane from oil and gas production. 

The state’s argument centers on the fact that the rule is too prescriptive in how oil and gas 
companies achieve the emission standards set. While the EPA does have the authority to set 
emission standards, too stringent or unobtainable procedures would hamstring production of 
fossil fuels. 

This is the latest challenge of EPA rules at the highest court, as last week, a similar number of 
states challenged the EPA’s “Clean Power Rule”. 8/28/202 
 

EPA Challenges Freeze Request on Power Plant Rule 
August 23, 2024 

The United States Environmental Protection Agency (EPA) in a brief filed this week to the U.S. 
Supreme Court, challenged calls for an emergency stay request of it’s carbon rule for power 
plants. 

The rule, which was previously upheld by a federal appeals court last month, is being 
challenged by several states, including Ohio Attorney General Dave Yost, to stay the agency’s 
rule of emission limits for new gas and existing coal-fired power plants. 

The EPA and critics of the rule are posturing for a legal battle, and with the court more likely to 
use the emergency docket, the battle will likely continue. 

The justices have previously used the emergency docket to block similar “clean power” 
initiatives, blocking an Obama era rule in 2018 which would eventually be invalidated in 
the 2022 West Virginia v. EPA. 8/19/2024 
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EPA’s “Clean Power Rule” Remains in Effect Amid Legal Challenge 
August 16, 2024 

Last month, a federal appeals court ruled that a U.S. Environmental Protection Agency (U.S. 
EPA) regulation aimed at limiting planet-warming emissions from coal-fired power plants can 
remain in force as legal challenges continue. 

The rule is the first time the federal government has restricted carbon dioxide emissions from 
existing coal-fired power plants. It would force future electric plants fueled by coal or natural gas 
to regulate up to 90% of their carbon emissions. 8/15/2024 
 

New 3D-Printed Technology Removes PFAS from Water 
August 9, 2024 

A newly invented ceramic-infused monolith may be the key to removing PFAS from water. 
Researchers at the University of Bath have developed 3D-printed structures, infused with 
ceramic that can capture up to 75% of PFAS from water over several hours. 

The high surface area of the monoliths are bonded with indium oxide, allowing them to attract 
and capture PFAS. These waffle shaped structures could be a key technology as state and 
federal officials continue to impose limits on PFAS chemicals as a byproduct of manufacturing. 
8/8/2024 
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The Ohio Manufacturers’

Workforce Summit 2024
Stellar Employer Strategies for Eclipsing the Competition

OHIO IS THE POWERHOUSE
OF MANUFACTURING

$134 billion
contribution to Ohio’s GDP at as 
of Q3 2023.

$48 billion 
annual payroll, the highest total wages of 
any Ohio private industry sector

+690,000
Ohioans are employed, making 
manufacturing the largest of Ohio’s
20 economic sectors

WHEN: Thursday, November 14, 2024

WHERE: Greater Columbus Convention Center | Columbus, Ohio

PURPOSE
The Ohio Manufacturers’ Association (OMA) is excited to announce this year’s 

Workforce Summit with the theme “Stellar Employer Strategies for Eclipsing the 

Competition.” Manufacturing is a shining star in Ohio and this year’s summit will 

be all about the needs of manufacturers, amplifying the manufacturer voice, and 

finding solutions to meet manufacturing workforce demands across Ohio.

Join your peers as the OMA spotlights contributions from across Ohio’s 

manufacturing ecosystem. Learn how significant workforce investments are 

setting Ohio manufacturing up for a bright future by addressing emerging 

demands and enhancing workforce readiness. See firsthand how these 

initiatives are helping Ohio manufacturers eclipse the competition.

PROGRAM HIGHLIGHTS

AI AND NEW 
TECHNOLOGIES:
Engage in integrating AI and 
other emerging technologies 
into manufacturing processes to 
drive efficiency and innovation.

THE OHIO MANUFACTURING 
COMPETENCY MODEL:
Collaborate over the model’s 
unified framework that 
supports industry-specific and 
foundational skills, enhancing 
workforce readiness across 
various manufacturing sectors.

EMERGING DEMAND  
AND NEEDS:
Connect on the Statewide 
Auto and Advanced Mobility 
Workforce Strategy and other 
initiatives address the needs 
of both new and existing 
sectors, ensuring alignment 
with the Ohio Manufacturing 
Competency Model.

UNTAPPED TALENT AND 
EARN-AND-LEARN:
Explore successes with the 
WorkAdvance program, the 
importance of high-impact 
apprenticeships, and key 
methods for reaching new 
talent and filling the skills gap in 
Ohio’s manufacturing sector.

Sponsorship Opportunities:
Visit Summit webpage to view packages and
contact Nick Miller to secure your package.

nmiller@ohiomfg.com • (614) 369-5354

REGISTER TODAY!
Registration opens August 13

Hosted by:
The Ohio Manufacturers’ Assocation

www.ohiomfg.com
oma@ohiomfg.com
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June 28, 2024 
 
VIA Electronic Mail (dsw_rulecomments@epa.ohio.gov) 
 
Rule Coordinator 
Ohio EPA, Division of Surface Water 
P.O. Box 1049 
Columbus, OH 43216-1049 
 
Re: Comments of the Ohio Manufacturers’ Association on Ohio EPA’s Early 

Stakeholder Outreach – New Implementation of Water Quality Standards 
Rule (OAC 3745-2) 

 
Dear Ohio EPA: 
 
Pursuant to Ohio EPA’s Early Stakeholder Outreach for the New Implementation of 
Water Quality Standards Rule dated May 2024 (the Nutrient Implementation Standards 
ESO or Nutrient ESO), the Ohio Manufacturers’ Association (OMA) is hereby providing 
Ohio EPA with written comments regarding Ohio EPA’s Nutrient ESO in accordance 
with the associated June 28, 2024, deadline for comments. 
 
The OMA is dedicated to protecting and growing manufacturing in Ohio. The OMA 
represents over 1,400 manufacturers in every industry throughout Ohio.  For more than 
100 years, The OMA has supported reasonable, necessary and transparent 
environmental regulations that promote the health and well-being of Ohio’s citizens. The 
OMA appreciates the opportunity to comment on Ohio EPA’s Nutrient Implementation 
Standards ESO. Members of the OMA have the potential to be significantly impacted by 
new implementation standards for nutrients in surface water, either as holders of 
individual NPDES direct discharger permits or as businesses that discharge through 
municipal wastewater systems that would ultimately have to comply with the rule. To 
this end, OMA participated in both the 2014/2015 Stream Nutrient Assessment 
Procedure (SNAP) technical advisory group (TAG) and in the 2018 stakeholder process 
for the Nutrient Standards for Large Rivers ESO, both predecessors to the current 
Nutrient ESO. 
 
The OMA presents the following comments regarding the Nutrient Implementation 
Standards ESO: 
 
1. General Support for Weight of Evidence Approach. 
 
Subject to our further comments in this letter and to future input in the stakeholder and 
rulemaking process, OMA supports Ohio EPA’s proposed use of a “weight of evidence” 
approach to evaluate the impacts of nutrients on streams. OMA’s support is evidenced 
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Comments of the OMA on May 2024 Nutrients ESO 
June 28, 2024 
Page 2 
 
by its participation in the 2015 SNAP TAG and development of the associated proposed 
rule outline and decision matrix incorporated into SNAP. The weight of evidence 
approach reflects the complex confounding factors that influence the extent to which 
certain nutrients at certain loadings will impact a given stream and is essential to 
ensuring a rule based on sound science and addressing real (versus theoretical) 
impairments. OMA also supports development of the rule as an implementation rule to 
support decision-making regarding potential stream impairments in Ohio, so long as the 
implementation rule does not artificially identify “impaired” waters based on arbitrary 
adoption of unduly stringent target parameters. 
 
2. Importance of the 2015 SNAP, Rule Outline and Flow Charts. 
 
The OMA believes that Ohio EPA should rely upon the 2015 SNAP (and resulting rule 
outline and implementation flow charts for point and nonpoint sources) as the guiding 
force for the current proposed Nutrient ESO. The SNAP resulted from a robust and 
thorough stakeholder process that represented the expertise and feedback of a wide 
range of interested parties: agency representatives, environmental, industry, municipal 
and agricultural groups, academic advisors and water consultants, to name a few. The 
stakeholders developed a workable, effective and efficient rule framework, with 
appropriate target conditions and ranges, that would be protective of Ohio’s streams 
while minimizing the risk of artificially identifying water bodies as impaired and the 
resultant unreasonable costs to address such an artificial designation.  
 
OMA incorporates by reference its prior feedback in the SNAP process, which is 
referenced in the Nutrients ESO1  and requests that the SNAP serve as the primary 
framework for the new Nutrient Implementation Standards rulemaking. 
 
3.  Concerns Regarding 2018 Large River Nutrient Standards ESO 
 
The Nutrient Implementation Standards ESO indicates that Ohio EPA will be 
considering the 2018 large river rulemaking in developing the Nutrient Implementation 
Standards rule. The OMA has serious concerns regarding certain elements of the 2018 
proposed framework and we hereby incorporate by reference OMA’s October 26, 2018, 
“Comments on Ohio EPA’s Early Stakeholder Outreach – Nutrient Water Quality 
Standards for Ohio’s Large Rivers (OAC 3745-1-36) and we have attached a copy of 
these comments as Attachment 1. 
 
The OMA specifically requests that Ohio EPA incorporate each of these important 
comments into the Impairment Standards rulemaking. The OMA also reserves the right 

 
1 Nutrient Technical Advisory Group: epa.ohio.gov/divisions-and-offices/surface-water/reports-
data/nutritient-technical-advisory-group-tag (Nutrient ESO at 2.). 
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to provide further comment based on its continued review of new information and 
analysis referenced in the Nutrient Impairment Standards ESO and as may be provided 
by Ohio EPA or stakeholders in the rulemaking process. 
 
4. Response to Ohio EPA’s ESO Questions. 
 
The comments presented in this letter generally respond to the questions that Ohio EPA 
presents in the Nutrient Impairment Standards ESO. As to Ohio EPA’s request for 
feedback on the impact of the proposed rule on business in Ohio, the OMA believes that 
generally, if the rule is drafted in a scientifically-sound and reasonable manner that 
reflects stakeholder input and is designed to identify actual nutrient impairments, Ohio 
business and residents will likely benefit. However, if the rule unnecessarily regulates 
nutrients that are not actually causing impairments to Ohio waters or imposes inefficient 
or arbitrary compliance requirements, such an over-reaching rule will harm not only 
businesses by imposing unnecessary and potentially exorbitant cost on industry but will 
also harm municipalities and by extension all residents of Ohio. 
 
5. Request for a Robust Stakeholder Process to Support Rule Development.  
 
The OMA requests that Ohio EPA adopt a stakeholder process, similar to the SNAP 
TAG, to allows the agency to capture the significant expertise and experience of 
multiple stakeholder groups in development of a defensible and workable 
implementation rule. We believe that, as with the 2015 TAG, engaging the stakeholders 
in the development process will likely generate a widely acceptable, protective and cost-
effective rule and will reduce the risk of a failed rulemaking. 
 
We further request that the stakeholder process begin as soon as possible, before the 
rule framework is developed. Ohio is fortunate to have, and should take advantage of 
its, many informed, interested and thoughtful stakeholders who bring to the table a 
tremendous amount of expertise and perspective on the issue of nutrients and water 
quality. For a successful stakeholder process, the underlying data and analyses that will 
be used in the new implementation procedures should be presented to the stakeholders 
so that they can fully understand the assumptions and potential limitations, particularly 
with respect to large rivers. 
 

*  *  * 
OMA requests that Ohio EPA incorporate these comments into the Nutrients 
Implementation Standards rule development, and we look forward to further discussion 
with Ohio EPA and other stakeholders regarding this important rulemaking through a 
stakeholder process for rule development and implementation. We believe that the 
small stream nutrient TAG process resulted in a scientifically-sound, protective and 
cost-effective rule framework and that the most efficient and protective approach to this 
rulemaking will be one that carries over the strong attributes of the small stream SNAP 
framework. 
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The OMA would like to thank Ohio EPA for the opportunity to comment and to 
participate in this rulemaking process.  We look forward to working with Ohio EPA as 
these comments are taken into consideration and to providing additional feedback 
throughout this rulemaking process.   
 
Sincerely, 
 

 
 
James Lee 
Director, Public Policy Services 
 
 
Enclosure:  Attachment 1 
cc: Julianne Kurdila, Committee Chair 

Christine Rideout Schirra, Esq. 
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October 26, 2018 
 
 
VIA Electronic Mail (dsw_rulecomments@epa.ohio.gov) 
 
Rule Coordinator 
Ohio EPA, Division of Surface Water 
P.O. Box 1049 
Columbus, OH 43216-1019 
 
Re: Early Stakeholder Outreach  Nutrient Water 

Quality Standards -1-36) 
 
Dear Sir/Madam: 
 
The Ohio EPA Division of Surface Water published an Early Stakeholder Outreach 
(ESO) -1-36) in 
August 2018, with comments requested by September 26, 2018. This deadline was 

(OMA) appreciates the opportunity to provide Ohio EPA with the enclosed written 
comments on this proposed rule framework for addressing the complex issue of nutrient 
impacts in large river systems. 
 
OMA represents more than 1,200 manufacturers in every industry throughout Ohio and 
includes many members who directly or indirectly discharge to receiving waters in Ohio 
or who engage in business operations impacted directly or indirectly by the regulation of 
nutrients. For more than 100 years, OMA has supported reasonable, necessary and 
transparent environmental regulations that promote the health and well-
citizens. OMA participated in one of the April 2018 public discussion sessions regarding 
this ESO framework and reviewed the support materials provided by Ohio EPA, and we 
present these comments in furtherance of our long history of support for scientifically 
sound, reasonable and protective regulation. 
 
OMA requests that Ohio EPA incorporate the enclosed comments into the ESO rule 
framework, and we look forward to further discussion with Ohio EPA and other 
stakeholders regarding this important rulemaking through a stakeholder process for rule 
development and implementation. We believe that the small stream nutrient TAG 
process resulted in a scientifically-sound, protective and cost-effective rule framework 
and that the most efficient and protective approach to this rulemaking will be one that 
carries over the strong attributes of the small stream SNAP framework.  
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October 26, 2018 
Page 2  
 
 
If Ohio EPA has any questions regarding the foregoing, please do not hesitate to 

614) 
227-8871). 
 
Sincerely, 
 

 
Rob Brundrett 
Director, Public Policy Services 
 
cc: Frank L. Merrill, Esq. 
 Julianne Kurdila, OMA Environment Chair 
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OUTLINE 
Comments of T  

  
-1-36) 

 
A.  INTERESTS IN THE RULEMAKING 

B. GENERAL RESPONSES TO ESO NOTICE QUESTIONS 

C. GENERAL COMMENTS 

 1. Inconsistencies Between Proposed Rule and Technical Basis 
a.   Technical Basis does not Demonstrate Need 
b.   
c.  Base Flow 
 

2. Concerns with Technical Basis for Proposed Eutrophication Standards 
a.  Data Show Proposed Thresholds Not Associated with Impairment 
b.  Concerns with TSS Component 
c.   D.O. Range Not an Impairment Threshold 
d.   Concerns Regarding Scientific Basis for BOD5 Standard 
e.   Concerns Regarding the Scientific Basis for TKN Standard 
f.   Concern Regarding Use of TSS as an Indicator of Eutrophication 
g.  Concerns Regarding Scientific Basis for TP Target 
h.  Data from Lower Great Miami River Show Proposed Criteria Not 

Necessary 
i. Summary of Concerns Regarding Box Model Eutrophication Standards.  

 
3. Conformance with SAB and EPA Guidance Necessary 

a.  SAB Concerns Must Be Addressed 
b.   EPA Guidance Must Be Considered 
c.   Additional Analyses Needed for Criteria Derivation 

 

D. ADDITIONAL COMMENTS 

1. Administrative Review of Decisions 
 
2. Implementation of Box Model in NPDES and TMDL Scenarios 
 
3. Economically Reasonable and Technically Feasible Permit Limits 
 
4. Request for Stakeholder Group to Participate in Rule Development 

 
E.   CONCLUSION 
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The Ohio 
consideration by the Ohio Environmental Protection Agency (Ohio EPA or OEPA) as part of the 
Early Stakeholder Outreach process and as it moves towards further evaluation, development and 
implementation of this potential rulemaking. 

A.  INTERESTS IN THE RULEMAKING 

The Ohio EPA Division of Surface Water published an Early Stakeholder Outreach for Nutrient 
-1-36) in August 2018, with 

comments requested by September 26, 2018. This deadline was subsequently moved to October 
26, 2018. Ohio EPA provided a general description of, and background materials related to, the 
nutrient water quality rulemaking in the following four documents:  

 Early Stakeholder Outreach Fact Sheet (ESO Fact Sheet) 
(http://www.epa.ohio.gov/dsw/dswrules.aspx ) 

 Eutrophication endpoints for large rivers in Ohio, USA. Miltner, R. 2018. Environ. 
Monit. Assess (2018) 190:55 
(http://www.epa.ohio.gov/Portals/35/rules/large%20river%20paper.pdf.) 

 Presentation Slides (Overview of a Proposed Eutrophication Standard for 
Rivers) 
(http://www.epa.ohio.gov/Portals/35/rules/Large%20River%20Eurtrophication%20Prese
ntation.pdf.) 

 
(http://www.epa.ohio.gov/Portals/35/rules/Ohio's%20Large%20rivers.pdf.)  

Ohio EPA also presented information related to this Early Stakeholder Outreach in its April 2018 
Stakeholder sessions. With this ESO, OEPA is seeking input from public on the rule framework 
and, in order to secure specific feedback from the public, OEPA invites commenters to respond 
to a specific list of questions.  

OMA very much appreciates the opportunity to comment on this proposed rule framework for 
addressing the complex issue of nutrient impacts in large river systems. OMA represents over 
1,400 manufacturers in every industry throughout Ohio and includes many members who 
directly or indirectly discharge to receiving waters in Ohio or who engage in business operations 
impacted directly or indirectly by the regulation of nutrients.  For more than 100 years, the OMA 
has supported reasonable, necessary and transparent environmental regulations that promote the 
health and well-
discussion sessions regarding this ESO framework and reviewed the support materials provided 
by Ohio EPA, and we present these comments in furtherance of our long history of support for 
scientifically sound and reasonable regulation. 
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The first section of these comments presents our high-
targeted ESO questions. The remaining sections of these comments further expand on these 
responses and provide our additional comments regarding the proposed framework presented in 
the Nutrient Water Quality Standards for Large River ESO.  

B. GENERAL RESPONSES TO ESO NOTICE QUESTIONS 

tice questions, which responses 
are further discussed in later sections of these comments. 

 Is the general regulatory framework proposed the most appropriate? Should the Agency 
consider any alternative framework?  
 
Response: Subject to the comments provided below, we support the use of a box model concept 
similar to the one presented in the Ohio EPA Presentation Slides, where nutrients are looked at 
for management decision-making in waters that have been designated as impaired for biological 
criteria. (ESO Presentation at 11) With that general support in mind, we have concerns regarding 
the selected indicators and their respective values, and the proposed framework needs to more 
clearly define the process for determining whether nutrient impacts cause the biological 
impairment. Impairment is the driving regulatory framework for the Clean Water Act and the 
Ohio Water Pollution Control Act, and the complex issue of the nutrient causal link to 
impairment should be addressed in the manner developed for the stream nutrient assessment 
procedures (SNAP). The SNAP was developed by OEPA with stakeholder input from a wide 
range of water quality experts and evaluates possible nutrient causes using the box model based 
on the impairment status (that is, based on whether the river meets applicable water quality 
standards, such as DO, IBI, etc).  

 
 Are there considerations the Agency should take into account when drafting this rule?  

 
Response: 
Fish IBI, MIWB, and macroinvertebrate ICI. If the waters of the state achieve their respective 
biocriteria, independent nutrient criteria should not be independently imposed. Further, the 
technical concerns outlined in these comments should be addressed in any proposed rulemaking 
to address nutrients as a causal factor in rivers that experience nonattainment due to biological 
impairment. 
 
 Is there any information or data the Agency should be aware of when developing 

program concepts or rule language?  
 
Response: See the comments below regarding additional information or data the Agency should 
consider in adopting numeric nutrient criteria. In particular, we reiterate that OEPA should 
engage a stakeholder group to provide information, data and further expert support in developing 
these rules.  
 
 Ohio EPA would especially like to hear information regarding the following from 

stakeholders who may be impacted by this program:  
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 Will this regulatory effort have a positive impact on your business? Please explain how.  
 Will this regulatory effort have an adverse impact on your business? If so, please identify 

the nature of the adverse impact (for example, license fees, fines, employer time for 
compliance).  
 

Response: As indicated above, Ohio manufacturers will be adversely impacted if the proposed 
rule framework is adopted without modification in accordance with these comments. 
Specifically, the rules as contemplated would potentially impose significant infrastructure costs 
on direct dischargers to meet new (and unnecessary) nutrient criteria. The rules would also 
impact indirect dischargers, who would bear the brunt of infrastructure costs incurred by POTWs 
or other direct discharges to comply with the rules. Further, these rules will directly and 
indirectly impact the agricultural industry and operations.  

 
C. GENERAL COMMENTS 

As noted above, we support the approach of a Box Model that assess whether large rivers may be 
impaired due to nutrients where those waters that are not in attainment of biological criteria 
(Index of biotic integrity (fish), modified index of well being (fish), and Invertebrate Community 
Index). These trophic indices provide important information on the overall health of a resource 
and whether the aquatic life objectives of the CWA are attained. Where these are met, further 
nutrient causal review should be unnecessary or, similar to the SNAP, used in only very limited 
situations.  Where an impairment of biological criteria (nonattainment of use) does exist, such 
status merely describes what exists at a location; they do not explain why the extant condition is 
present. Trophic Indices are affected by literally dozens if not hundreds of factors, natural and 
man-
conditions, seeking to ascribe an impact to a particular parameter (such as nutrients) is fraught 
with uncertainty and should be undertaken in a manner consistent with these comments and our 
prior work on the SNAP.  The cost of erroneously presuming nutrien
problem is enormous.   
 
While OMA agrees that nutrient regulation is appropriate where it is confirmed that nutrients are 
a primary factor causing adverse impacts on aquatic resources (i.e., impairment or threatened 
impairment), the approach presented in the Miltner (2018) paper has the potential to result in 

causal 
presumption between certain nutrient indicators and an actual impairment. Either of these 
outcomes would have significant cost implications without providing a nexus to improving the 

h the proposed approach are 
further discussed in detail below.   
 
 1. Inconsistencies Between Proposed Rule and Technical Basis 
 
The rule proposal is introduced in the Early Stakeholder Outreach and is described as follows:  

Ohio Administrative Code (OAC) rule 3745-1-36 is a new rule intended to contain 
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Units. Large rivers are those that drain over 500 mi2. This new rule will establish 
nutrient standards using the following parameters:  

 Sestonic Chlorophyll  
 5-day Biological Oxygen Demand (BOD5)  
 24-hour Dissolved Oxygen Range (D.O.)  
 Total Kjeldahl Nitrogen (TKN)  
 A screening value for Total Suspended Solids (TSS) for sites where chlorophyll data are 

lacking  

In addition, a target phosphorus concentration is being considered for river segments 
that are over-enriched as demonstrated by the standard. 

 
The target endpoints for these parameters are presented in the Presentation Slides in the Box 
Model1 and the proposed TP target. The technical basis for the proposed eutrophication 
parameters and endpoints is presented in Miltner (2018). A review of the technical basis and the 

inconsistencies 
that must be addressed before any final rulemaking. These inconsistencies are discussed below.  
 

a.   Technical Basis does not Demonstrate Need 
 
The Early Stakeholder Outreach (ESO) identifies this proposal as nutrient water quality 
standards. OAC 3745-1-
expressed as constituent concentrations, levels, or narrative statements, representing a quality of 
water that supports a particular use upposed to be necessary 
to protect a designated use. As discussed in Miltner (2018), the use to be protected appears to be 
aquatic life use. No information is provided to show that aquatic life uses will be protected if the 
criteria are achieved or that aquatic life uses will be impaired if the criteria are exceeded. Further, 
the Box Model in the presentation indicates that the parameter will be triggered for review only 
where biological impairment is occurring (which we assume to mean nonattainment of the 
biological criteria supporting aquatic life use). For clarity, the rule will need to clearly identify 
that any nutrient management endpoints are triggered only in cases where a target river 
experiences nonattainment due to biological impairment caused by nutrients. 

Further to this point, the discussion in Miltner (2018) provides an assessment suggesting that the 
proposed rule is not necessary:  

Also noteworthy is the observation that within the group free from legacy stressors, over 
85% of summary biological index scores generally met established goals (i.e., numeric 
biocriteria) despite showing sensitivity across the enrichment continuum. (Miltner (2018) 
at 15) 

                                                           
1 

lethality and it is not clear if this is the intended meaning in the proposed Box Model.  
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Specifically, a review of the data within the group free from legacy stressors suggests that the 
proposed criteria are not necessary to protect aquatic life uses.  Comment Table 1 summarizes 
the median parameter values for sites free from legacy stressors in comparison with the 
corresponding aquatic life criteria values. Although the biometrics are met, the proposed 
eutrophication criteria for TP, chlorophyll-a, BOD5 and TSS are exceeded. This observation 
highly suggests that the proposed criteria are not necessary to protect aquatic life uses and if 
imposed as criteria, would result in significant compliance costs without corresponding benefit.  

Comment Table 1: Median Concentrations Reported for Legacy-free Sites 

Group 
TP 

(mg/L) 
Chl-a 
(µg/L) 

BOD5 

(mg/L) 
D.O. Range 

(mg/L) 
TKN 

(mg/L) 
TSS 

(mg/L) 
Bio-Metric 

Fish Sites 0.238 48.2 2.9 - 0.68 28.7 
IBI = 50.0 
MIWB = 10.2 

Bug Sites 0.226 20.7 2.7 5.7 0.75 27.3 ICI = 46.0 

Proposed 
Criteria 

0.130 < 30 <2.5 <6.5  ~ 20 
 

 
 

 
b.   

 
The ESO identifies large rivers as river that drain over 500 mi2. The technical basis for the ESO 
and the proposed endpoints (Miltner, 2018) was based on an evaluation of streams with drainage 
areas ranging from 1,823 km2 to 20,849 km2 
rivers are defined as those with drainage areas greater than 1800 km2. 1,800 km2 is equivalent to 
approximately 695 mi2. It would seem that the proposed rule, if adopted, should define large 
rivers as those with drainage areas greater than 1800 km2 (695 mi2).  

 
c.   Base Flow 

 
As discussed above, the Box Model characterizes over enrichment (Acute Condition) for 
sestonic chlorophyll and BOD5 concentration under base flow conditions, and the TP target is 
specified as a seasonal average under summer base flow conditions. The technical basis for these 
criteria (Miltner, 2018) is silent on river flow, so the basis for specifying that any assessment is 
constricted by a specific amount of flow in the river is unknown.  

 
 2. Concerns with Technical Basis for Proposed Eutrophication Standards 
 

a.  Data Show Proposed Thresholds Not Associated with Impairment 

Miltner (2018) suggests a threshold relationship between chlorophyll and Fish IBI as follows: 

Scatter plots of the biological indicators over various water quality parameters help reveal 
the nature of the relationships (Figs. 4 and 5). For example, the fish IBI superficially 
shows no relationship with either CHL, TSS, or BOD5 (Fig. 4), but when coded 
according to the groups identified in the ordination, a threshold response over CHL and 
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TSS is apparent for the reduced set. These responses suggest a high likelihood of 

CHL. (at 8) 

 

Figure 4. Plot of Fish IBI scores against chlorophyll   Figure 5. Plot of EPT Richness against chlorophyll. 

These plots are presented suggesting a causal relationship between chlorophyll and the measured 
biological metric (either Fish IBI or EPT richness). Notwithstanding that no such cause and 
effect relationship has been demonstrated, the coded data on its face show that a chlorophyll 
threshold of 30 µg/L is not necessary to protect aquatic life use. Chlorophyll levels above 50 
µg/L support Fish IBI scores in excess of 45, which meet the OEPA bio criteria standards for 
these waters (OAC 3745-1-07). (Miltner (2018) identifies the IBI bio-criterion for these waters 
as 40).  

In preparation of these comments, the data for Fish IBI scores in large rivers without legacy 
pollution were re-evaluated using the data sets available on the OEPA website. When these data 
are plotted using Cartesian coordinates in lieu of log-transformed values for chlorophyll-a, we 
get the following relationship (Comment Figure 1):  

Comment Figure 1 

 
Assuming, arguendo, that this is a cause-and-effect relationship, the use of Cartesian coordinates 
yields a linear relationship with a very good fit (R2 = 0.56). This fit shows that the relationship 
between Fish IBI and chlorophyll-a is linear and does not exhibit a threshold response. The 
suggested response in Miltner (2018), claiming a threshold response, was an artifact of the log 
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transformation, which compressed the x-axis. Moreover, this relationship shows that the Fish IBI 
score is not exceeded until chlorophyll-a concentrations exceed 150 µg/L if we accept the OEPA 
hypothesis that chlorophyll-a concentration causes aquatic life impairment to fish. Consequently, 
there is no scientifically defensible basis to claim that chlorophyll-a concentrations in excess of 
30 µg/L cause aquatic life use impairment.2  

A similar evaluation was conducted for invertebrate ICI scores, for which OEPA has bio-criteria. 
This relationship shows that the invertebrate ICI response is nearly flat and the coefficient of 
determination (R2) indicates that chlorophyll-a explains less than 5% of the variability in the 
data. Based on this metric, we would conclude that chlorophyll-a does not have any material 
effect on macroinvertebrates. (Comment Figure 2). 

Comment Figure 2 

 
A similar plot of EPT Richness versus chlorophyll-a concentration shows EPT Richness 
response is virtually flat for chlorophyll-a concentrations above 50 µg/L. Below 50 µg/L, EPT 
Richness is highly variable. The overall relationship also has a poor R2, explaining less than 10% 
of the variability in the data. (Comment Figure 3) 
 
Comment Figure 3 

                                                           
2 

during rule development. 
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b.  Concerns with TSS Component 

Miltner (2018) develops the proposed eutrophication criteria using an evaluation that relies on 
TSS data as a proxy for chlorophyll measurement, as follows:  

However, because TSS has been collected more routinely and from a greater array of 
sites than CHL, and TSS and CHL show a strong linear association (see Table 2), the 
large sample size between TSS and TP (and other enrichment indicators) may provide 
the power to detect trends not apparent in the CHL-TP relationship. Keeping in mind 
that TSS represents suspended sediment, algae, and other organic matter, TSS cannot be 
used as a direct proxy for CHL without some adjustment. To adjust for the suspended 
sediment component, TSS was regressed against Al and Fe, and the residuals considered 
as a rough proxy for chlorophyll, with cases that are overpredicted (i.e., as indicated by 
positive residuals) reflecting relatively higher chlorophyll concentrations, and case with 
negative residuals indicating relatively higher concentrations of inorganic sediment. 
Thus, the binary split in residuals offers a nonarbitrary way to partition nutrient 
concentrations and enrichment response variables like TKN, BOD5, and chlorophyll. 
Partitioning the latter helps to identify eutrophication benchmarks, and partitioning 
nutrient concentrations may help identify nutrient targets for use in managing 
eutrophication. (at 4-5) 

This approach was used to increase the sample size for subsequent data evaluation to visualize 
the distribution of the data within the over-predicted and under-predicted groups. Although this 
method may be non-arbitrary, it does not mean that it is appropriate for numeric nutrient criteria 
development. The relationships used to develop the residuals is not exact, and minor deviations 
that would result in classifications are likely irrelevant.  

The binary split was then used to compare the upper 95% confidence interval from the 
underpredicted bin to the lower 95% confidence interval from the overpredicted bin as a basis for 
evaluating more enriched conditions and setting thresholds in the Box Model. As noted above, 
more enriched does not mean impaired. Consequently, these comparisons are not appropriate for 
setting numeric nutrient criteria. Moreover, we have never seen this type of analysis used as the 
basis for establishing water quality criteria. The administrative record needs to include 
justification as to the relevance of such comparisons for establishing threshold concentrations 
necessary to support a designated use. An independent scientific peer review should be 
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conducted to determine whether this approach is appropriate for numeric nutrient criteria 
development before it is used as the basis for the proposed large river eutrophication standards. 

On a more fundamental basis, we object to using TSS as a proxy if chlorophyll-a data are not 
available for a site. OEPA must use the right data to make an assessment regarding nutrient-
related use impairment, in accordance with USEPA guidance.3 It is inappropriate to substitute 
TSS if chlorophyll-a data are lacking.  

c.   D.O. Range Not an Impairment Threshold 
 
The Box Model identifies a 24-hour D.O. Range of < 6.5 mg/L as acceptable, with a D.O. range 

4 The basis for this magnitude is identified in Miltner (2018) 
as a rapid increase in BOD5 (See Table 6, at 13) and an observed decrease in biological metrics.  

[A]s the 24-h range in DO increased, biological measures tended to decline 
monotonically up to a point of ~ 7 mg/l, after which the relationship was flat or highly 
variable. (Miltner (2018) at 10) 

BOD5 is not an aquatic life impairment indicator recognized by USEPA, or any State. Similarly, 

EPA guidance. In addition, a decline in biological measures does not necessarily indicate that 
impairment of the use has occurred. Moreover, the relationship used to develop this endpoint 
(Miltner (2018) Figure 6b) presents a stressor-response evaluation presuming a causal 
relationship without any consideration of confounding factors or a consideration of variability or 
confidence in the assessment.  
 

                                                           
3 Since 1985, EPA has had a well-defined procedure for developing water quality criteria when it published the 

-
establish a number of very specific scientific thresholds that must be met to establish criteria that meet Section 
304(a) mandates, including the following  
  

or under- Guidelines @ 5) 
 It is not enough that the criterion is the best estimate given the available data.  Criteria should be derived 

estim Guidelines @ 5) 
 Criteria must be based upon studies showing a clear dose/response relationship to determine effect 

concentration. Data from confounded studies (i.e., results that are influenced by factors other than the 
pollutant of concern) should not be used. (Guidelines @ 15, 16, 21) 

 All decisions should be based on a thorough knowledge of aquatic toxicology and criteria decisions must 
be altered if there is a substantial probability of over or under protection of aquatic organisms and their 
uses. (Guidelines @ 18) 

 
Guidelines @ 57) 

4 The Box Model as drafted indicates that an acceptable 24-hour D.O. range is <6.5 mg/L and an enriched or 
- <7.0 mg/L is not defined. 
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As illustrated in Figure 6 from Miltner (2018), D.O. Range is not associated with any aquatic life 
impairment. Observed Fish IBI scores are highly variable and do not fall below the threshold for 
impairment (Fish IBI < 40). In fact, the data show that a D.O. Range > 15 mg/L (double the 
proposed threshold) supports Fish IBI values from 45  50. These observations suggest D.O 
Range is not a stressor. Similarly, the relationship between EPT Richness and D.O. Range is flat.  

 

 
Figure 6 from Miltner (2018) at 10. 

 
The data for Macroinvertebrate ICI scores in large rivers without legacy pollution were evaluated 
using the data sets available on the OEPA website. When these data are plotted, we get the 
following relationship. (Comment Figure 4) 

Comment Figure 4 

 
This relationship shows that the invertebrate ICI response to D.O. Range is virtually flat (the 
regression explains less than 2% of the variability in the data), and some of the highest ICI scores 
coincide with the highest D.O. Range.  Based on this metric, we would conclude that D.O. Range 
does not have any material effect on macroinvertebrates and that D.O. Range should not be used 
to assess aquatic life use attainment or the cause of nonattainment, except in the limited 
circumstances in connection with other causal factors.  

d.   Concerns Regarding Scientific Basis for BOD5 Standard 
 

5 value of <2.5 mg/L that is based on 
statistical evaluations of the TSS data partitions, as follows:  

 
Distributions of confidence intervals from the subsamples suggests that a concentration 
of 2.5 mg/L forms a reliable benchmark separating less enriched from more enriched. 
(Miltner (2018) at 10). 
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When the data for various biological metric scores in large rivers without legacy pollution were 
plotted against BOD5 using the data sets available on the OEPA website, the relationships show 
BOD5 is not an appropriate stressor, and the proposed criteria are not scientifically defensible.5 
(Comment Figure 5) 

Comment Figure 5 

 
With respect to Fish IBI, the coefficient of determination is relatively low and the data show that 
uses are attained, even at the highest measured concentrations of BOD5. These data show that 2.5 
mg/L is not an appropriate threshold. Moreover, the lack of impairment at the highest 
concentrations confirms that this parameter is not an appropriate stressor in evaluating the cause 
of non-attainment of biol
same observations are also evident when Macroinvertebrate ICI Score is plotted against BOD5. 
(Comment Figure 6) 

Comment Figure 6 

 
Moreover, the measurement of BOD5 covaries with the measurement of chlorophyll and should 
not act as a stand-alone parameter for assessing whether waters are impaired by nutrients.  

organic matter, were all positively correl If BOD5 
is an indicator of chlorophyll concentration, chlorophyll should be used as the appropriate 
metric to indicate eutrophication because chlorophyll is a direct indicator of nutrient 

                                                           
5 To reiterate for clarity, enrichment is not the same as impairment and does not (and cannot) serve as the basis 
for establishing numeric nutrient criteria. This applies to all parameters identified in the Box Model. 
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enrichment while BOD5 can be elevated without nutrient enrichment (e.g., due to point 
source loads of organic materials).  

e.   Concerns Regarding the Scientific Basis for TKN Standard 
 

The ESO materials present a threshold TKN value of <0.75 mg/L that is based on statistical 
evaluations of the TSS data partitions:  

 
Results for TKN suggest that concentrations exceeding 0.7 mg/L are generally 
characteristic of a more enriched condition, but the wide range in the lower 95 th intervals 
from the overpredicted bin subsamples suggests that TKN may not be a reliable stand-
alone proxy for over-enrichment. (Miltner (2018) at 9). 

As with BOD5, the measurement of TKN covaries with the measurement of chlorophyll and 
should not act as a stand-alone parameter for assessing whether impairment of a river is caused 
by nutrients. Similarly, if TKN is an indicator of chlorophyll concentration, chlorophyll should 
be used as the appropriate metric to indicate eutrophication because chlorophyll is a direct 
indicator of nutrient enrichment while TKN can be elevated without nutrient enrichment (e.g., 
due to point source loads of organic contaminants and/or ammonia-nitrogen). Finally, the 
evaluation concluded that TKN is not a reliable indicator because of the excessive variability in 
the data. Consequently, TKN should not be included as a parameter for assessing eutrophic cause 

 

As a final note, a regression of Fish IBI against TKN concentration shows that the relationship 
explains less than 10% of the variability (R2 = 0.09) and waters with TKN concentrations greater 
than 2.0 mg/L support aquatic life uses. (Comment Figure 7) 

Comment Figure 7 

 
f.   Concern Regarding Use of TSS as an Indicator of Eutrophication 

The Box Model identifies ~ 20 mg/L as a general screening level for inspection of data sets 
lacking chlorophyll observations and Table 6 from Miltner (2018) identifies > 25 mg/L as a 
screening level when hydrograph is stable. Notwithstanding the inconsistency between the 
technical study recommendation and the final value included in the Box Model, it is 
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large rivers. As presented in the Box Model and in Miltner (2018), TSS was used as a proxy for 
chlorophyll when data on chlorophyll are lacking. The only appropriate approach is to collect the 
appropriate data on chlorophyll.  

Data presented, comparing biological metrics with TSS concentration, show that the aquatic life 
impairment threshold (IBI Fish < 40) is attained even when TSS concentrations exceed 100 
mg/L. (See, Figure 4b from Miltner (2018), at 9). Miltner (2018) indicates that the data exhibit a 
threshold response, which served as the basis for selecting 20 mg/L as the impairment threshold. 
However, as with chlorophyll-a, this threshold effect is an artifact of the logarithmic scale used 
to plot the data. When the data are plotted using Cartesian coordinates there is no threshold. 
(Comment Figure 8).  Moreover, this analysis shows that aquatic life uses for fish are not 
impaired for TSS concentrations up to 40 mg/L and concentrations in excess of 100 mg/L do not 
cause impairment of the fish biocriteria. Consequently, use of TSS as an eutrophication 
parameter is not supported.  

                       
Figure 4. Fish IBI versus TSS (Miltner (2018) at 9)   Figure 5. EPT Richness versus TSS (Miltner (2018) at 9) 
 
Comment Figure 8 

   
Similar observations can be made for the macroinvertebrate metrics.  The relationship between 
EPT Richness and TSS concentration (Comment Figure 9) is relatively flat and explains less than 
5% of the variability in the data.  Similarly, the relationship between ICI and TSS (Comment 
Figure 10) explains only 2.5% of the observed variability and the waters are not impaired for this 
biocriterion at TSS concentrations well above 20 mg/L.  
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Comment Figure 9                                 

                                   
Comment Figure 10 

 
Furthermore, the Box Model presents the TSS threshold as 20 mg/L without a specified 
averaging period. No data are provided to suggest that instantaneous TSS concentrations have 
any bearing on aquatic life health or serve as an indicator of eutrophication.  

g.   Concerns Regarding Scientific Basis for TP Target 

The Presentation Slides identify a TP target of ~ 130 µg/L (seasonal average; summer base-flow 
conditions). The basis for this value and how it is supposed to be used is contained in Miltner 
(2018).  

Partitioned by whether the residuals from the regression of TSS on Al + Fe were under- 

overpredicted bin compared to the underpredicted bin (Fig. 7a). Similarly, BOD5 
concentrations average between 1.85 and 2.14 mg/l higher in the overpredicted relative to 
the under (Fig. 7b). TKN concentrations average between 0.08 and 0.13 mg/l higher in 
the overpredicted bin, and TP concentrations average between 0.02 and 0.05 mg/l higher 
(Figs. 6d and 7c). Conversely, inorganic nitrogen concentrations average lower in the 
overpredicted bin by 0.13 to 0.42 mg/l. 
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Comparing the TP concentration at the upper 95% confidence interval from the 
underpredicted bin to the lower 95% interval from the overpredicted bin (Table 5) 

 demarcate a boundary between less enriched and more 
enriched. Distributions of respective upper and lower 95th confidence intervals from the 

generally reflect the less enriched condition (Fig. 8). (Miltner (2018) at 8-9) 

As discussed above, the TP target was selected as the lower 95th percentile confidence limit of 
the mean TP concentration for the group of data that fell into the under-predicted bin, where data 
were grouped based on a regression of TSS on aluminum + iron. This has nothing to do with use 
attainment and its relevance to criteria development is unknown.  

Moreover, the data presented in Table 5 of Miltner (2018) show that the under-predicted data bin 
has a corresponding eutrophication parameter concentrations (for Chlorophyll-a and BOD5) far 
below those claimed to be necessary for use attainment, as summarized below (Comment Table 
2). If the proposed criteria for Chlorophyll-a and/or BOD5 were scientifically defensible, these 
data would indicate that the proposed TP target is unnecessary or overprotective.  

Comment Table 2  Comparison of Proposed Criteria to Confidence Interval around Mean 

Parameter Box Model 
Underpredicted Bin Mean 

Lower 95th %ile  Upper 95th %ile 

TP ~ 130 µg/L 130 µg/L 157 µg/L 

Chlorophyll-a < 30 µg/L 10.9 µg/L 18.6 µg/L 

BOD5 < 2.5 mg/L 1.42 mg/L 1.63 mg/L 
Data from Table 5 with legacy sites excluded (Miltner (2018) at 12) 

Elsewhere in the technical report, OEPA claims that the relationship between chlorophyll 
concentration and TP is dependent upon the amount of DIN present. 

[T]he raw association between TP and CHL does not account for nitrogen levels, a 
necessarily important consideration (Dodds and Smith 2016). When nitrogen levels are 
considered, a positive association between TP and CHL is evident, especially for sites 

concentrations (Fig. 9). Interestingly, the TP-CHL response for these sites roughly 
approximates the response boundaries for high response rivers as defined by Mischke et 
al. (2011). It is also worth noting that the DIN:TP ratio for these sites tends toward 
nitrogen limitation; the median ratio for these sites is 7. This is not to suggest that large 
rivers in Ohio are nitrogen limited on balance, rather that considerable demand for both 
nitrogen and phosphorus occurs when algal production is high. (Miltner (2018) at 12) 

This line of reasoning is misleading. The lack of a relationship showing chlorophyll 
concentrations increasing with TP concentration (as noted earlier in the document; See, Miltner 
(2018) at 4) can be attributed to multiple factors. The measurement of TP includes dissolved 
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forms that may stimulate plant growth, particulate forms that are not available for algal growth, 
and the phosphorus already present in the algae. Without knowing the fraction of TP that is not 
available for algal growth, general conclusions regarding a TP-CHL response cannot be easily 
drawn.  

Similarly, the comment concerning positive associations between TP and CHL for sites when 
nitrogen levels are considered is misplaced. The scatter plot in Figure 9 shows chlorophyll versus 
TP for different bins of dissolved inorganic nitrogen (DIN) concentration. DIN is readily 
available to support algal growth. The fact that DIN is present with the measured concentration 
of chlorophyll-a suggests that nitrogen is not limiting for any of the DIN groups (DIN half-
saturation constants are on the order of 0.05 mg/L). Moreover, DIN should not be compared with 
TP to characterize whether a nutrient is limiting. Either DIN should be compared to dissolved 
inorganic phosphorus or TP should be compared with total nitrogen (TN) to account for the 
nitrogen uptake that has already taken place.  

Finally, the report claims that, using the relationships contained in Figure 9, the target TP 
concentration of 130 µg/L is necessary to ensure that the Large River Eutrophication targets are 
achieved.  

from equation 2 in Van Nieuwenhuyse and Jones (1996), that level should be generally 
protective in the rare cases where background concentrations of nitrogen are not elevated. 
(Miltner (2018) at 15) 

The statement above indicates that the TP target was based on the regression analysis for the 
low-DIN group from the Ohio large rivers database (to meet the acute value) and the regression 
presented in Van Nieuwenhuyse and Jones (1996) to meet the chronic value. Notwithstanding 
that the chlorophyll-a targets are not linked to aquatic life use impairment, the stressor-response 
evaluations presented by the two regressions are subject to a high degree of variability and their 
use as predictive tools cannot be assessed without a consideration of all the factors identified in 

Section C.3of these comments for specific considerations that are required).  

h. Data from Lower Great Miami River Show Proposed Criteria Not Necessary 

The Great Miami River is one of the rivers identified in Miltner (2018), and a water body that 
would be subject to the proposed numeric nutrient criteria. OEPA conducted detailed biological 
and water quality studies of the Lower Great Miami River in 2010. (Biological and Water 
Quality Study of the Lower Great Miami River and Select Tributaries. OEPA. May 12, 2012. 
Technical Report EAS/2012-5-7).  

This study characterized sestonic chlorophyll-a, BOD5 and TSS in the river from river mile 80 to 
its confluence with the Ohio River. Figure 10 from the document (at 47) presents the 
concentrations of these parameters with distance downstream. Chlorophyll-a concentrations 
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below Miamisburg (River Mile 64.72) are elevated, with all concentrations exceeding 40 µg/L, 
and several above 100 µg/L. TSS levels typically exceed 40 mg/L, particularly below river mile 
50. BOD5 concentrations are variable, but typically exceed 5 mg/L below river mile 50. As 
illustrated, all of these parameters exceed the proposed numeric nutrient criteria thresholds for 
the listed parameters.  

 
Figure 10. Longitudinal profiles of key water quality indicators for the lower Great Miami River: a) 
sestonic chlorophyll, b) total organic carbon, c) total suspended solids, and d) 5-day biochemical oxygen 
demand. The shaded region in each plot depicts the upper range of concentrations typical for large rivers 
not grossly polluted. For sestonic chlorophyll, the range is defined by literature sources, especially Van 
Nieuwenhuyse and Jones (1996), and Heiskary et al. (2010). For the remaining parameters, the ranges are 
defined by the 75th-90th percentiles of values of statewide reference sites for large rivers as given in 
Ohio EPA (1999). The inverted triangles arrayed along the top margin in (a) denote the locations of low-
head dams. Lines drawn through the data points are from Locally Weighted Sequential Smoothing 
(LOWESS), with a bandwidth of "=0.5.  (Technical Report at 47) 

Figure 11 from the Technical Report provides information on the TP concentration in the river. 
The average TP concentration is at or exceeds 0.20 mg/L through most of the main stem of the 
river.  
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Figure 11 (Technical Document at 48) 
 

Figure 12 (Technical Report at 49) shows high D.O. range, but no low D.O. below water quality 
standards. 

 
Figure 12 (Technical Report at 49) 

Figures 32 and 33 of the Report present information on bio-criteria compliance from river mile 
80 to 40. These data show that the fish and macroinvertebrate metrics are achieved in this area, 
even though the proposed numeric nutrient criteria exceed the enrichment thresholds, again 
indicating that these proposed Enrichment indicators can be above the proposed standards 
without negatively impacting biological parameters. 
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Figure 32 (Technical Report at 116)   Figure 33 (Technical Report at 117) 
These results clearly indicate that the proposed Large River Eutrophication Criteria are not 
necessary to restore (or protect) aquatic life uses. In the case of the Lower Great Miami River, a 
stretch of 40 miles exceed the proposed criteria for sestonic chlorophyll-a, BOD5, D.O. Range, 
TSS, and TP concentration. Even though virtually all of the proposed criteria are exceeded by 

-
criteria.  

i.  Summary of Concerns Regarding Box Model Eutrophication Standards.  

As discussed above, we have significant concerns with the proposed eutrophication 
standards. An independent evaluation of the data for the non-legacy sites suggests that the 
proposed standard for chlorophyll-a should be much higher than the proposed threshold of 30 
µg/L and it is not apparent that the eutrophication standards should include parameters such as 
BOD5, TKN, or TSS. Data for the Lower Great Miami River confirm that the proposed standards 
are not necessary to ensure aquatic life use attainment or compliance with the existing bio-
criteria for these waters.  

 
3. Conformance with SAB and EPA Guidance Necessary 
 

The use of regression analyses to develop numeric nutrient criteria was the subject of a U.S. EPA 
SAB peer review6 and a U.S. EPA Guidance Document7.  Since the proposed eutrophication 

rivers is based, in part, on regression analyses to derive the draft 
numeric nutrient criteria, it would seem appropriate that the documentation supporting the 
proposed standard reference and follow the SAB Report and U.S. EPA Guidance Document.  
Miltner (2018) does not reference the EPA guidance. A new Technical Support Document needs 
to be prepared to demonstrate that the methodologies utilized by OEPA to support the proposed 
standard conforms to the guidance and comments of the SAB which precisely addressed what 
demonstrations are needed to develop scientifically defensible criteria.   
 
The approach presented in the Miltner (2018) includes an assessment of the eutrophication 
parameters with respect to aquatic life use impairments. (See, Figure 4 which plots Fish IBI 
versus chlorophyll, TSS, and BOD5; Figure 5 which plots EPT Richness versus chlorophyll, 
BOD5, and TSS; and, Figure 6 which plots Fish IBI and EPT Richness versus D.O Range). On 
its face, the proposed approach does not appear to sufficiently account for confounding factors 
that influence the potential adverse effects of nutrients.   
 

a.  SAB Concerns Must Be Addressed 

The SAB provided the following comments concerning the use of stressor-response analysis for 
the derivation of numeric nutrient criteria in its SAB Report:   
 
                                                           
6  See, 
http://yosemite.epa.gov/sab/sabproduct.nsf/02ad90b136fc21ef85256eba00436459/E09317EC14CB3F2B852577130
04BED5F/$File/EPA-SAB-10-006-unsigned.pdf.   
7  USEPA.  November 2010.  Using Stressor-response Relationships to Derive Numeric Nutrient Criteria.  EPA-820-
S-10-001.   
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Without a mechanistic understanding and a clear causative link between nutrient 
levels and impairment, there is no assurance that managing for particular nutrient 
levels will lead to the desired outcome. (SAB Report at 6, emphasis added)   

The statistical methods in the Guidance require careful consideration of confounding 
variables before being used 
nutrient criteria developed using bivariate methods may be highly inaccurate.  (SAB 
Report at 24, emphasis added) 

degradation b
condition is a crucial consideration in this regard (e.g., light [for example, canopy 
cover], hydrology, grazer abundance, velocity, sediment type) that is not adequately 
addressed in the Guidance. Thus, a major uncertainty inherent in the Guidance is 
accounting for factors that influence biological responses to nutrient inputs. 
Addressing this uncertainty requires adequately accounting for these factors in 
different types of water bodies.  (SAB Report at 38, emphasis added) 

The focus of these comments was primarily on streams and the SAB commented that the use of 
simple linear regression for these systems is unlikely to account for a substantial amount of 
variation.  The use of multiple linear regression to address the known confounding variables 
would be required in cases where such factors influence the biological response   

Moreover, if criteria developed from a stressor-response analysis are to be applied to a specific 
waterbody, specific conditions particular to that waterbody must be considered to ensure that 
application of such criteria is appropriate.   

Numeric nutrient criteria developed and implemented without consideration of 
system specific conditions (e.g., from a classification based on site types) can lead to 
management actions that may have negative social and economic and unintended 
environmental consequences without additional environmental protection. (SAB 
Report at 38, emphasis added) 

These concerns are relevant to the proposed criteria. BOD5, TKN and TSS are not causatively 
linked to biological impairment. While the Agency has considered some confounding factors, the 
proposed criteria ignore the uncertainty in the relationships. These concerns must be addressed in 
any final Agency action. 

b.   EPA Guidance Must Be Considered 

-Response Guidance incorporated these recommendations made by 
the SAB.  In addition to describing the various statistical methods for analyzing data, the 
Guidance presented detailed information on the need to prepare conceptual models and to 
classify the data.  Data are classified in an effort to account for confounding factors that 
significantly influence the response of aquatic ecosystems to nutrients.  The response variables 
must be linked to the designated use such that the candidate criterion represents a threshold 
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above which designated uses are likely to be impaired.  Finally, the Stressor-Response Guidance 
discusses evaluations necessary to ensure that the candidate criteria are scientifically defensible 
based on a consideration of the accuracy and precision of the regression analyses.   

Conceptual model diagrams and their accompanying narrative descriptions (together, 
referred to as conceptual models) are useful tools for stressor-response analysis for 
two reasons: they depict accepted scientific knowledge, and they help guide model 
development. 

Conceptual models identify relationships that can be modeled with statistical analyses 
and help analysts identify variables, in addition to the main nutrient and response 
variables, that should be considered during analysis. More specifically, conceptual 
model diagrams provide a graphical means of identifying potentially confounding 
variables, which are defined as variables that can influence estimates of the stressor-
response relationships. (EPA Stressor-Response Guidance at 5, emphasis added) 

[M]any confounding variables must be considered when estimating the effects of 
nitrogen/phosphorus pollution on a measure of aquatic life in streams (e.g., a 
macroinvertebrate index). (EPA Stressor-Response Guidance at 11, emphasis 
provided) 

Data classification is particularly important in streams because of the numerous factors 
that influence the effect of nutrients on use attainment.   

[I]n the first step of the analysis, classification, the analyst attempts to control for the 
possible effects of other environmental variables by identifying classes of 
waterbodies that have similar characteristics and are expected to have similar 
stressor-response relationships.  Classifications for a stressor-response analysis are 
typically based on statistical analysis; however, existing classes can be used as a 
starting point.  The most widely used existing classification for analyses of nutrient 
data are the fourteen national nutrient ecoregions. (EPA Stressor-Response Guidance 
at 32, emphasis provided) 

The first step for classifying data is to identify variables to include in the analysis that 
will help improve the accuracy and precision of estimated stressor-response 
relationships.   

* * * * * 
[E]xploratory data analysis can indicate other variables that should be included in the 
classification analysis.  In particular, other variables that are strongly correlated with 
the stressor variable or with the response variable should be evaluated for inclusion in 
classification analysis. (EPA Stressor-Response Guidance at 56-57, emphasis 
provided) 
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Finalizing a classification scheme likely requires repeated iterations and adjustments 
based on an evaluation of the accuracy and precision of the resulting stressor-
response relationships.  (EPA Stressor-Response Guidance at 64, emphasis provided) 
Before finalizing candidate criteria based on stressor-response relationships, one 
should systematically evaluate the scientific defensibility of the estimated 
relationships and the criteria derived from those relationships.  More specifically, one 
should consider whether estimated relationships accurately represent known 
relationships between stressors and responses and whether estimated relationships are 
precise enough to inform decisions. (EPA Stressor-Response Guidance at 65, 
emphasis provided) 

Beyond the possible effects of confounding variables, one should also consider 
whether assumptions inherent in the chosen statistical model are supported by the 
data.  (EPA Stressor-Response Guidance at 67, emphasis provided) 

 
 Large Rivers must address the concerns of the 

linking the proposed standards to aquatic life use impairment, not enrichment.   
 

c.   Additional Analyses Needed for Criteria Derivation 

-Response Guidance the following analyses should be 
presented to ensure the application of nutrient criteria is defensible: 
 
(i) Detailed Conceptual Models -- Detailed conceptual models should be provided 
illustrating the factors influencing the aquatic life use endpoints linked to use impairment (i.e., 
ICI, IBI).  The conceptual model should break out habitat characteristics that influence 
periphyton, macroinvertebrates, and fish (e.g., canopy, hydrology, sedimentation).  It should also 
account for other factors influencing dissolved oxygen stress (e.g., organic loads).   

(ii) Classification to Isolate Significant Non-Nutrient Factors -- Based on the detailed 
conceptual models, the data should be classified in accordance with the SAB recommendations 
and EPA Guidance.  This classification should be able to demonstrate habitat alteration 
conditions where nutrient control is incapable of restoring uses.   

(iii)  Accuracy and Precision -- Graphical analyses should be presented to illustrate the 
strength of the final relationships and include confidence intervals to illustrate the likelihood that 
the proposed criteria will achieve the intended results.   

D. ADDITIONAL COMMENTS 

1. Administrative Review of Decisions 
 
The ESO does not address the administrative review protections that will need to be established 
should OEPA proceed with the multi-level decision-making structure set forth in the Box Model 
framework and the ESO generally. Clear and protective administrative review procedures must 
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be included in any proposed rule to allow aggrieved parties to seek review of decisions made by 
OEPA under the Box Model rubric. Such protections are essential to ensure the rights of 
aggrieved parties to challenge Box Model-based decisions as they are made for each water body 
and applied to individual dischargers. 
 

2. Implementation of Box Model in NPDES and TMDL Scenarios 
 

We need further explanation regarding how the Box Model concept will be implemented in both 
basic NPDES permitting and in TMDL scenarios. An important component of this rule making 
will be clarification that nutrient enrichment analysis applies to waters in nonattainment for 
biological criteria/aquatic life use, and not as independent impairment criteria. Additionally, 
given the variability of relevant targets, the rule framework should allow for site-specific targets 
that reflect the causal determinations for that river. The stakeholder group discussed in comment 
D.4 below would provide critical support for development of such rules or guidance, just as they 
did in the SNAP process. 
 

3. Economically Reasonable and Technically Feasible Permit Limits 
 
OEPA must perform a technical feasibility and economic reasonableness analysis on any 
proposed permit limits. If this rulemaking proceeds, OEPA will need to clarify that any permit 
limit resulting from the rule will be subject to this analysis. R.C. 6111.03(J)(3). This analysis 
would be performed in addition to, as well as, in some cases, in coordination with the site-
specific review identified in comment 2 above. 
 

4. Request for Stakeholder Group to Participate in Rule Development 
 
As referenced in prior comments, OMA requests that Ohio EPA convene a stakeholder group to 
provide interested-party feedback, expert support, and industry analysis as part of the rulemaking 
process for this important nutrient rulemaking. The repercussions of this nutrient rule will be far 
and wide, and the experience and expertise available to support this process is equally broad and 
should be used to create the best (and most defensible and scientifically-sound) rule possible. 
OMA specifically requests the opportunity to participate in the stakeholder process, whether 
through a continuation of the TAG or through a new process.  
 
E.   CONCLUSION 
 

potential impact of this rule, we request that OEPA establish, and OMA be invited to join, an 
advisory panel or similar working group to help in the further evaluation, development and 
implementation of this anticipated rulemaking. In the meantime, we offer these comments and 
concerns only as initial comments and fully reserve all rights to comment further, in all regards 
and on all issues, in the requested advisory process and thereafter in any rulemaking proceeding.  
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August 23, 2024 
 
VIA Electronic Mail (dsw_rulecomments@epa.ohio.gov) 
 
Rule Coordinator 
Ohio EPA, Division of Surface Water 
P.O. Box 1049 
Columbus, OH 43216-1049 
 
Re: Comments of the Ohio Manufacturers’ Association on Ohio EPA’s Interested 

Party Review – Draft Rule - Water Quality Standards Variances Rule (OAC 3745-
1-38) 

 
Dear Ohio EPA: 
 
Pursuant to Ohio EPA’s Interested Party Review (IPR) notice for the Draft Rule - Water 
Quality Standards Variances Rule (OAC 3745-1-38) dated July 2024 (the Proposed Variance 
Rules), the Ohio Manufacturers’ Association (OMA) is hereby providing Ohio EPA with written 
comments regarding the Proposed Variance Rules in accordance with the associated August 
23, 2024, deadline for comments. 
 
The OMA is dedicated to protecting and growing manufacturing in Ohio. The OMA represents 
over 1,400 manufacturers in every industry throughout Ohio.  For more than 100 years, The 
OMA has supported reasonable, necessary and transparent environmental regulations that 
promote the health and well-being of Ohio’s citizens. The OMA appreciates the opportunity to 
comment on Ohio EPA’s Proposed Variance Rules and the associated Common Sense 
Initiative Business Impact Analysis (BIA). Members of the OMA have the potential to be 
significantly impacted by implementation of the variance rules, either as holders of individual 
NPDES direct discharger permits or as businesses that discharge through municipal 
wastewater systems that would ultimately have to comply with the rule. To this end, the OMA 
participated in the 2020 initial Early Stakeholder Outreach for the Proposed Variance Rules 
by filing comments with Ohio EPA on August 28, 2020 as part of the public comment period. 
 
The OMA provides the following comments on the Proposed Variance Rules: 
 

A. General support for the Variance Rules. 
 
The OMA supports Ohio EPA’s Water Quality Standards Variance Rules and generally 
supports the concept of creating a variance provision for certain ammonia dischargers. As 
Ohio EPA states in the BIA, the intent of these rules is “to allow dischargers to meet 
alternative (variance-based) limits while working to minimize the discharge of pollutants” 
where, as with the mercury variance, the water quality standards cannot be met through 
treatment. (BIA at page 4). The OMA supports the use of the Variance Rules to develop 
alternative, achievable permit limits for eligible NPDES dischargers.  
 

B. Concern regarding Ohio EPA’s Implementation of the Variance Rules. 
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Notwithstanding the directive of the Variance Rules to develop an alternative, achievable limit 
for eligible dischargers, in practice, Ohio EPA uses methodologies to develop variance-based 
limits that result in mercury permit limits set lower than the eligible discharger’s known 
maximum effluent quality. In particular, Ohio EPA implements a practice of using the average 
potential effluent quality (PEQavg), which results in mercury limits known to be below the 
eligible permittee’s maximum PEQ. This approach, which has not been subject to a 
rulemaking process and is not even captured in agency guidance, defeats the very purpose 
of the mercury variance – it results in noncompliance with variance permit limits even for 
those dischargers who are in strict compliance with and fully eligible for the mercury variance. 
Additionally, the applicable water quality rules do not support the use of PEQavg as an 
appropriate tool for establishing variance-based permit limits. 
 
The OMA requests that Ohio EPA update its practices to follow its own rules: that is, in Ohio 
EPA’s own words, “to allow dischargers to meet alternate (variance-based) limits.” (BIA at 4.) 
Ohio EPA notes in the BIA that it intends to update its mercury variance guidance in the near 
future, and the OMA believes that Ohio EPA must update the guidance to ensure that the 
Variance Rules result in achievable permit limits. The Variance rules serve a critical purpose 
by providing the framework for the implementation of the variance through NPDES limits, and 
it is critical that Ohio EPA’s implementation practices do not undermine the purpose and 
requirements of these important rules. 
 
The OMA believes that there are a number of potential ways to address the concerns 
outlined above, many of which alternatives have been detailed in prior filings by dischargers 
in NPDES permit renewal proceedings. The OMA requests the opportunity to meet with the 
Ohio EPA representatives to discuss these options to ensure that going forward, Ohio EPA 
sets achievable limits as required under the Variance Rules. 
 

*  *  * 
The OMA would like to thank Ohio EPA for the opportunity to comment and looks forward to 
meeting with Ohio EPA regarding development of permit limits under the Variance Rules.  
 
Sincerely, 
 

 
Director, Public Policy Services 
 
 
cc: Mr. Mark Johnson – Ohio EPA – Chief, Surface Water 

Ms. Julianne Kurdila, Committee Chair 
Christine Rideout Schirra, Esq. 
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March 5, 2024  
 
VIA ELECTRONIC MAIL (DAPC-comments@epa.ohio.gov) 
 
Attn: Mr. Paul Braun  
Ohio EPA Division of Air Pollution Control 
P.O. Box 1049 
Columbus, OH 43216-1049 
 

RE: Public Notice – Request for Comment Ohio Administrative Code (OAC) 
Chapters 3745-110, 3745-21 and 3745-31: Cleveland Nonattainment Area 
Reclassification to Serious Ozone Nonattainment 

 
Dear Mr. Braun:  
 
Pursuant to Ohio EPA’s public notice of draft rules revising OAC Chapters 3745-110, 
3745-21 and 3745-31, The Ohio Manufacturers’ Association (OMA) is hereby providing 
Ohio EPA with written comments. 
 
The OMA is dedicated to protecting and growing manufacturing in Ohio. The OMA 
represents over 1,400 manufacturers in every industry throughout Ohio. For more than 
100 years, The OMA has supported reasonable, necessary, and transparent 
environmental regulations that promote the health and well-being of Ohio’s citizens. The 
OMA appreciates the opportunity to comment on Ohio EPA’s draft rules. The OMA has 
members that are impacted by these rules. 
 
The OMA understands that Ohio EPA is updating the rules as required by the Clean Air 
Act for serious ozone nonattainment areas and urges Ohio EPA to ensure the draft rule 
changes align but do not exceed those federal requirements.  The OMA would 
furthermore request that the agency condition the applicability of all rule changes on the 
serious nonattainment designation going into effect.   
 
The OMA further offers a few more specific suggestions regarding the various proposed 
rules. 
 
Suggested Changes and Requested Points of Clarification to Draft Rules 
 
OAC 3745-110-02(A)(1)(b), which lowers the NOx applicability threshold from 100 TPY 
to 50 TPY, does not condition this change on the actual designation of serious 
nonattainment in the Cleveland area. To ensure these changes only occur based on a 
designation of serious nonattainment, the OMA requests that Ohio EPA conditions these 
changes on such a designation.  
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Similarly, OAC 3745-21-11(A), 3745-21-12(A)(1)(a), 3745-21-14(A)(1)(a), 3745-21-
16(A)(1)(a), and 3745-21-21(A) lower the requirements threshold for VOC RACT for 
various facilities, but does not condition these changes on the actual designation of 
serious nonattainment in the Cleveland area. The OMA requests that these changes be 
conditioned on such a designation, as is consistent with the NSR applicability standards 
contained in OAC 3745-31-21(B). 
 
Further, OAC 3745-110-03(J)(3) previously allowed that BAT in a permit issued five years 
prior to the rule effective date would satisfy RACT.  This has been changed in the draft 
rules to five years prior to submission of a RACT study.  Given the one-year timeframe 
for submission of a RACT study that the rules provide for, this makes the requirement 
more stringent by potentially shortening this timeframe from five to four years. The OMA 
requests that the proposed rule be rewritten to stay consistent with prior rules and redefine 
this timeframe to five years. 
 
Additionally, the OMA notes that Ohio EPA has made several additions to 31-01(M)(3)(g)-
(h).  The OMA would request that these draft changes more closely follow statutory 
language in the Clean Air Act to ensure consistency and for greater clarity. 
 
Lastly, OAC 3745-110-03(K) exempts certain sources from RACT requirements and NOx 
emissions limitations.  The OMA requests clarification from Ohio EPA regarding the 
applicable burden of proof required for an emitter to demonstrate one of its sources meets 
an exemption.  
 
The OMA would like to thank Ohio EPA for the opportunity to comment and to participate 
in this rulemaking process.  If EPA has any questions regarding the foregoing, please do 
not hesitate to contact me at (614) 224-6834. We look forward to working with Ohio EPA 
on this and any future stages of this rulemaking. 
 
Sincerely, 
 

  
 
James Lee 
Director of Public Policy Services 
 
cc: Julianne Kurdila, Committee Chair 

Christine Rideout Schirra, Esq. 
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If this e-mail does not display properly, click here to view our online version.

 
To ensure continued delivery of this e-mail, please add OMA@informz.net to your e-mail address book.

 
For Immediate Release
 

The Ohio Manufacturers' Association Issues
Statement on Biden Administration PM2.5 Rule

 
COLUMBUS, Ohio – Following the decision by the Environmental Protection Agency (EPA) to
lower the National Ambient Air Quality Standards for fine particulate matter (PM2.5) to 9
micrograms per cubic meter, The Ohio Manufacturers' Association President Ryan Augsburger
issued the following statement:
 
"The implementation of the Biden administration's new PM2.5 rule is a disaster for
manufacturers in Ohio. The unobtainable standards will only kneecap manufacturing
investments, weaken our economy, and erode our nation's competitive advantage. This rule is
an unnecessary and blatant assault on our nation's manufacturing industry."
 

###
 

The Ohio Manufacturers' Association is Ohio's largest statewide business association comprised solely of
manufacturers. Established in 1910, the OMA's mission is to protect and grow Ohio manufacturing. It

represents manufacturers of all sizes in every subsector of the industry. Manufacturing is Ohio’s largest
economic sector, employing approximately 690,000 Ohioans and contributing more than $133 billion annually

to the economy. Visit ohiomfg.com, or follow us on LinkedIn, Twitter, Facebook, and YouTube.
 

Tom Evans
Director, Communications and Marketing
(614) 557-0937
tevans@ohiomfg.com
 

The Ohio Manufacturers' Association
33 North High Street | Columbus, OH 43215
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February 17, 2023 
 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
 
RE: Reconsideration of National Ambient Air Quality Standards for Particulate Matter 
(Docket ID No. EPA-HQ-OAR-2015-0072) 
 
The Ohio Manufacturers' Association (OMA) is Ohio's largest statewide business association 
comprised solely of manufacturers. Established in 1910, the OMA's mission is protect and grow 
Ohio manufacturing. Our association represents manufacturers of all sizes in every subsector of 
the industry. Manufacturing is Ohio's largest economic sector, employing more than 695,000 
Ohioans and contributing more than $130 billion annually to the economy.   
 
As the leading coalition for manufacturers in Ohio, we join manufacturers across the U.S. in 
strong opposition to EPA’s PM2.5 rule proposal that would impose stricter air standards on 
businesses. American families are already concerned about the threat of a recession. Imposing 
new, burdensome regulations on the private sector, especially at a time of economic instability, 
will only further weaken an already slowing economy. The OMA fears this regulation will 
disproportionally affect our members’ supply chains and operational expenses.  
 
The U.S. already has some of the strongest environmental performance standards in the world. 
Levels of major pollutants have declined dramatically. The U.S. EPA’s own data show that the 
U.S. reduced six common NAAQS pollutants (including PM2.5) by 78% between 1970 and 
2020. Moreover, the U.S. EPA affirms that PM2.5 levels have dropped 44% since 2000, while 
the Ohio EPA notes that particulate pollution has been on a downward trend statewide over the 
past decade. 
 
The proposed PM2.5 standards would not only hurt existing manufacturing facilities but could 
also jeopardize the new, clean energy manufacturing that is needed to address climate change. 
When the U.S. doesn’t manufacture, capital investment shifts to other countries that do not have 
the same commitment to environmental stewardship as the U.S. 
 
Let manufacturers do what they do best: innovate and develop modern technologies that 
address air quality, reduce emissions, and protect the environment, while protecting 
manufacturing jobs and growing the economy. On behalf of Ohio’s manufacturing community, 
the OMA strongly urges the U.S. EPA to reconsider its PM2.5 proposal. Thank you. 
 
Sincerely, 

 
Ryan Augsburger 
President 
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April 19, 2023 
 
 
The Honorable Sherrod Brown 
United States Senate 
503 Hart Senate Office Building 
Washington, DC 20510 
 
 
Dear Senator Brown, 
 
On behalf of Ohio’s manufacturing community, this letter is to inform you that The Ohio 
Manufacturers’ Association is strongly opposed to the U.S. EPA’s National Ambient Air 
Quality Standards (NAAQS) PM2.5 rule proposal that would impose stricter federal air 
standards.  

Businesses and families across Ohio are already concerned about the threat of a recession. 
Imposing new, burdensome, and unnecessary regulations during a time of economic 
instability will only weaken a slowing economy. Moreover, this proposed rule will 
disproportionally affect manufacturing, which is Ohio's largest economic sector, employing 
nearly 700,000 Ohioans and contributing more than $133 billion annually to the economy. 

It’s worth noting the EPA’s own data show the U.S. reduced six common NAAQS pollutants 
(including PM2.5) by 78% between 1970 and 2020. Moreover, the U.S. EPA affirms PM2.5 
levels have dropped 44% since 2000, while the Ohio EPA notes particulate pollution has 
been on a downward trend statewide over the past decade.  
  
Changes to the PM2.5 standards would not only hurt existing manufacturing facilities, they 
could also jeopardize efforts to bring new manufacturing to our state. When the U.S. doesn’t 
manufacture, capital investment shifts to other countries – punishing local economies and 
communities, as every Ohioan knows too well. 
  
Thank you for your attention to this important issue.  
 
Sincerely,  

  
Ryan Augsburger 
President 
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1. OPINION 

Washington’s regulatory onslaught 
endangers Ohio’s manufacturing 
momentum: Ryan Augsburger 

• Published: Jul. 16, 2023, 5:35 a.m. 
 
Manufacturers have led the Buckeye State’s surge as 
manufacturing payrolls once again boast more than 690,000 
jobs. Manufacturing economic output continues to smash 
records, contributing more than $134 billion annually to our 
state’s economy.David Petkiewicz, cleveland.com 
 

Guest columnist, cleveland.com and The Plain Dealer 

COLUMBUS, Ohio -- While the drumbeat of dismal economic 
forecasts has been steady since the early days of the pandemic, Ohio’s economy has kept its head 
above water. 

More accurately, it has thrived. 

Manufacturers have led the Buckeye State’s surge as manufacturing payrolls once again boast 
more than 690,000 jobs. Manufacturing economic output continues to smash records, 
contributing more than $134 billion annually to our state’s economy.  

Unfortunately, some in Washington, D.C., are working overtime to repel this momentum. 

The latest survey conducted by the National Association of Manufacturers (NAM) finds that U.S. 
manufacturers’ concerns over federal regulations have reached a six-year high as nearly 100 
new major regulations – from 30 federal agencies and offices – threaten jobs and investment. 

 
Ryan Augsburger is president of The Ohio Manufacturers’ Association, which represents 
approximately 1,500 manufacturers statewide. 

A new report by the conservative American Action Forum shows the Biden administration’s near 
and long-term plan to issue approximately 3,200 rulemakings within the next year or so includes 
280 “major rules” and 1,326 “significant rules,” representing high-water marks for both 
categories over the past decade. 

The Ohio Manufacturers’ Association (OMA) has partnered with NAM to push back against the 
regulatory onslaught. What takes place in D.C. and key federal agencies ultimately impacts Ohio 
manufacturers and their communities. 

Here are just a handful of examples of recent regulations that will affect our industry:  
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Feb 22, 2024 
 
The Honorable Richard Revesz 
Administrator 
Office of Information and Regulatory Affairs 
U.S. Office of Management and Budget 
Washington, D.C. 20503 
 
Dear Administrator Revesz, 
 
On behalf of The Ohio Manufacturers’ Association (OMA), I write today to request that the Biden 
administration take a consistent, measured, and scientifically sound approach to regulating per- and 
polyfluoroalkyl substances (PFAS) under the Safe Drinking Water Act (SDWA).  
 
The OMA is Ohio's largest statewide business association comprised solely of manufacturers. 
Established in 1910, the OMA's mission is to protect and grow Ohio manufacturing which continues to 
serve as the backbone of our state. Our association represents manufacturers of all sizes in every 
subsector of the industry. Manufacturing remains Ohio's largest economic sector, employing more than 
690,000 Ohioans and contributing more than $130 billion annually to the economy. 
 
PFAS are used in a wide variety of applications, including critical components needed to achieve the 
President’s stated priorities around clean energy technologies and domestic semiconductor 
manufacturing. Among their many uses, this family of chemicals is used in batteries, electric grid 
infrastructure, semiconductors, automotive equipment, and virtually all sources of energy in our power 
sector, including solar panels and wind turbines. In many cases, there is no alternative to PFAS in the 
manufacturing process. Accordingly, regulations on this topic should be achievable and allow for 
reasonable flexibility.  
 
Unfortunately, the Environmental Protection Agency’s (EPA) current regulatory proposal under the 
SDWA does not reflect a balanced or technically feasible approach to addressing PFAS.  The EPA's 
proposed limits are below 10 parts per trillion (PPT). For comparison, a PPT is a single drop of water in 
an Olympic swimming pool, effectively setting an unachievable standard that will cost everyone billions 
of dollars to chase. Regulations set near zero are technologically and economically impossible to 
achieve. Limits at such low levels have the three-fold impact of raising prices for consumers across the 
country, threatening manufacturing supply chains, and imposing a severe financial burden on local 
communities and ratepayers who will foot the bill for cleanup efforts.  
 
In fact, a report released last year from the American Water Works Association projected that potential 
regulatory compliance for just two of the six PFAS covered under the new rules would cost $3.8 billion 
per year. As such, the proposed rule threatens to wreak havoc on Ohio’s supply chains and hurt the 
manufacturing of key products. The severity of the proposed regulations will mean higher prices for 
everything from community water and waste systems to medical treatments. The onslaught of 
regulations facing the industry is putting at risk new investment, slowing hiring, and reducing innovation 
on products critical to everyday life. 
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Given the significant economic consequences of the new SDWA regulations, we respectfully request 
that the EPA withdraw the current proposal to regulate PFAS under the SDWA and reissue a proposal 
that considers the real-world impacts on local taxpayers and manufacturers in Ohio. Thank you for your 
consideration. 
 
Sincerely, 
 

 
 
Ryan Augsburger 
President 
The Ohio Manufacturers’ Association 
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November 17, 2023 
 
VIA Electronic Mail  
 
Richard A. Wayland 
Director, Air Quality Assessment Division 
Office of Air Quality and Planning Standards 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave. NW 
Washington, DC 20460 
 

Re: OMA Comments – EPA’s Proposed Revisions to the Air Emissions 
Reporting Requirements, Docket ID: EPA-HQ-OAR-2004-0489, 88 Fed. Reg. 
54118 (August 9, 2023)  

 
Dear Director Wayland: 
 
On August 9, 2023, the United States EPA (EPA) published proposed revisions to the Air 
Emissions Reporting Requirements (AERR) and opened a 60-day public comment period (88 FR 
54118), which was subsequently extended with a current comment submission deadline of 
November 17, 2023 (88 FR 70616). Pursuant to EPA’s public notices, The Ohio Manufacturers’ 
Association is hereby providing EPA with written comments on the proposed rule. 
 
The OMA is dedicated to protecting and growing manufacturing in Ohio. The OMA represents 
over 1,300 manufacturers throughout Ohio. For more than 100 years, the OMA has supported 
reasonable, necessary, and transparent environmental regulations that promote the health and 
well-being of Ohio’s citizens.  The OMA appreciates the opportunity to comment on EPA’s 
proposed changes to the AERR, and hereby incorporates and emphasizes many of the 
comments also submitted by the National Association of Manufacturers. 
 
The OMA recognizes that EPA’s proposed changes seek to provide greater transparency of 
significant sources of air pollution to protect communities from those pollutants, and agrees there 
is a strong need for harmonized reporting requirements in this area. Despite this, the OMA has 
serious concerns about the compliance costs and workability of the proposed changes. In 
particular, and as described more completely below, EPA estimates the new rules carry a 
compliance cost of over $3 billion, and proposes reporting requirements that will lead to regulatory 
uncertainty.  
 

1. The “Potential to Emit” Standard 
 
The proposed “potential to emit” standard imposes unnecessary costs on manufacturers and 
would lead to regulatory uncertainty. In its current form, the AERR defines “major source” for point 
source reporting purposes based on actual emissions. Now, the EPA’s proposal would base 
reporting requirements on a source’s “potential to emit.” This change will require states to report 
on more sources and create uncertainty throughout the entire reporting process. Accordingly, 
OMA urges EPA to retain the original threshold criteria and definition for point source in order to 
allow for much-needed clarity and standardized reporting. 
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2. Mandatory HAPs Reporting 

 
EPA’s proposed rule would require manufacturers to provide data on hazardous air pollutants 
(HAPs) to EPA, regardless of the facility’s potential to emit HAPs. In the past, this information has 
been collected on a voluntary basis through state environmental agencies. This additional 
reporting requirement is overly broad, as it contains no de minimis, facility-wide HAP threshold, 
and it burdens small facilities with significant work and monitoring to evaluate and verify the HAP 
thresholds of low-risk products. Further, the EPA’s proposed timeline to enact these additional 
requirements is far too short. If EPA expects additional reporting from manufacturers, including a 
source’s “potential to emit,” the industry requires more time, technical assistance, and guidance 
from the EPA on best practices. 
 

3. Mandatory Reporting on all State and Federal Air Requirements 
 
The proposed rule would require manufacturers to detail all state and federal air requirements 
that a source is subject to, thereby creating a roadmap for potential enforcement actions and 
potentially forming the basis for a civil suit. For example, the proposed rule would require sources 
to calculate emissions for “events,” even when there is no mechanism available to support that 
calculation (such as WebFIRE, AP42, or source tests). This could lead to inaccurate reporting 
and also expose the entire industry to the threat of increased litigation, making the task of 
manufacturing itself more costly. Litigation is already a major impediment to permitting new 
manufacturing facilities or expanding existing ones. Accordingly, the OMA advocates for a 
rejection of this aspect of the proposed rule.  
 

4. Mandatory PFAS Reporting 
 
The proposed rule consolidates and expands reporting on air quality standards, including criteria 
air pollutants (“CAPs”) and HAPs, and EPA notifies that it is currently considering expanding 
reporting requirements even further to include PFAS substances. However, PFAS substances 
have yet to be categorized as HAPs or CAPs, and EPA even admits that it lacks the necessary 
toxicity and risk data for PFAS substances to properly make this determination. This requirement 
is premature and will introduce regulatory uncertainty and hinder manufacturing growth in the 
United States. Further, it puts critical products that often contain PFAS substances, like 
semiconductors, batteries, medical devices, and electrolyzers for clean hydrogen, in jeopardy. 
EPA should not require reporting on PFAS substances until there is adequate data for it to rely 
on and until the substances have been classified as either a CAP or HAP. 
 

5. Emissions Data 
 
EPA’s proposed rule removes the confidential designation that has been previously given to 
emissions data. The rule fails to recognize that in certain industries, such as the semiconductor 
industry, this data can reveal trade secrets. Innovation is vital to our national goal of returning 
semiconductor manufacturing back to the United States. EPA should not place additional barriers 
on innovation by removing the confidential information protection from emissions data. The rule 
must encompass a means of protection for trade secrets. 
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6. Mandatory Reporting of Mobile Sources 
 
The proposed rule further requires manufacturers to calculate emissions from on-site mobile 
sources and generator emissions. However, stationary sources cannot accurately estimate or 
control emissions from mobile sources. This reality means that manufacturers will be required to 
take on the additional task of collecting data that, ultimately, may not be reliable or usable by EPA. 
Accordingly, the OMA opposes this requirement.  
 
Conclusion  
 
The OMA respectfully requests that EPA adopt a proposed rule that adequately considers and 
implements the concerns and recommendations discussed above. While manufacturers are 
committed to developing and utilizing new technologies to improve the quality of life and protect 
the environment, the AERR proposed rule, in its current form, adds significant additional barriers 
and requirements. Reporting requirements need to ensure regulatory certainty and not impede a 
manufacturer’s ability to roll out new technologies or compete in a global economy.  
 
The OMA greatly appreciates the opportunity to comment on the proposed rule. Please contact 
me at (614-629-6834) or jlee@ohiomfg.com if you have any questions regarding the OMA’s 
comments. 
 
Sincerely,  
 

 
 
James Lee 
Director of Public Policy 
The Ohio Manufacturers’ Association 
 
cc: Christy Rideout Schirra 
 Julianne Kurdila   
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May 30, 2023 
 
VIA ELECTRONIC SUBMISSION (https://www.regulations.gov) 
 

U.S. EPA, Existing Chemicals Risk Management Division 
Office of Pollution Prevention and Toxics 
1200 Pennsylvania Avenue, NW. 
Washington, DC 20460-0001 
 
Re:  Comments on U.S. EPA’s Proposed Methylene Chloride Action under the Toxic 

Substances Control Act  
Docket ID: EPA-HQ-OPPT-2020-0465 

 
Dear Sir or Madam: 
 
The Ohio Manufacturers’ Association (OMA) is hereby providing U.S. EPA (EPA) with written 
comments on the agency’s proposed action on methylene chloride under the Toxic Substances 
Control Act (TSCA) (Docket ID# EPA-HQ-OPPT-2020-0465). 
 
The OMA is dedicated to protecting and growing manufacturing in Ohio. The OMA represents 
over 1,300 manufacturers throughout Ohio. For more than 100 years, the OMA has supported 
reasonable, necessary, and transparent environmental regulations that promote the health and 
well-being of Ohio’s citizens. 
 
Pre-emption of OSHA Workplace Safety Standards 
 
OMA can appreciate EPA’s desire to restrict use of methylene chloride to the general public, 
retailers, and consumers such as home contractors/remodelers who may not be fully aware of 
the necessary precautions to safely use this chemical.  However, this proposed rule is a case 
of “throwing-the-baby-out-with-the-bathwater”.   
 
Commercial and industrial entities, including manufacturers, have, for decades, been safely 
using methylene chloride for specific critical functions where there is no viable alternative, under 
OSHA workplace safety regulations and industry best practices, including OSHA Permissible 
Exposure Limit (PEL) of 25 ppm, OSHA Short Term Exposure Limit (STEL) of 125 ppm, and 
American Conference of Governmental Industrial Hygienists (ACGIH) Threshold Limit Value 
(TLV) of 50 ppm.   
 
With this proposed rule, EPA is overturning long-established OSHA (and ACGIH) workplace 
safety regulations, limits and practice with the imposition of arbitrary and capricious EPA 
Existing Chemical Exposure Limit (ECEL) of 2 ppm and EPA STEL of 16 ppm.  In Section 4 of 
the proposed rule, which provided the justification for the development of these ECEL and STEL 
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values, EPA clearly “cherry-picked” the worst-case, unrealistic information, including use of 
modeling and statistically insignificant studies, in order to craft the ECEL and STEL values – 
which are well below existing OSHA PEL, OSHA STEL and ACGIH TLV that are well protective 
to human health.   
 
We have grave concerns that EPA is going beyond its statutory authority with this rule, and 
usurping OSHA’s authority to regulate workplace safety by replacing OSHA’s limits with EPA’s 
own limits and practices.  We also have concerns that this rule will set precedent for EPA to 
likewise usurp OSHA’s regulatory authority in the future. 
 
Therefore, we urge in the strongest terms that the final rule exempts commercial and industrial 
sectors, that are already highly regulated by OSHA, from the EPA ECEL, EPA STEL and 
Workplace Chemical Protection Program (WCPP) requirements, and to limit the proposed 
requirements to the general public, retailers and consumers that fall outside of OSHA’s 
regulatory authority.   
 
Methylene Chloride Use in Chemical Bonding of Acrylic and Polycarbonate 
 
In the proposed rule, EPA described “a lack of viable alternatives for the use of methylene 
chloride in chemical bonding of acrylic and polycarbonate, specifically for specialty batteries for 
use in military and space applications…EPA consulted with NASA, and NASA provided 
information on its effort to screen alternative adhesives for the chemical bonding of acrylic and 
polycarbonate…Results submitted to EPA indicate that none of the materials tested met the 
technical requirements for chemical bonding applications”. 
 
In fact, the lack of viable alternatives for methylene chloride as the active ingredient in chemical 
bonding extends beyond the stated example of specialty batteries.  For critical acrylic and 
polycarbonate applications that require very strong bonds, such as large aquariums and critical 
liquid storage, chemical bonding is the only option where the separate plastic surfaces to be 
bonded are dissolved by methylene chloride, and then chemically fused together to become 
continuous, monolithic plastic. 
 
There are adhesives for acrylic and polycarbonate applications that do not dissolve or melt the 
plastic, but merely act as a separate adhesive or glue layer that causes the plastic to stick, but 
not fuse, to plastic or other materials; however, these adhesive bonds are weaker than those 
created through chemical bonding.  
 
Restricting adhesives that contain methylene chloride from the market will disrupt critical 
industries, not just NASA and the military.  Therefore, we are requesting that EPA treat chemical 
bonding of acrylic and polycarbonate in the industrial sector (already under OSHA regulation) 
in the same category as for NASA and the military, including the 10-year exemption to possibly 
search for viable substitutes.  
 
Alternatively, we are requesting that EPA consider the industrial and commercial use of 
methylene chloride in chemical bonding of acrylic and polycarbonate in the same category as 
its industrial and commercial use as a laboratory chemical. 
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Onerous New Workplace Chemical Protection Program 
 
We have grave concerns with the introduction of the WCPP program, which overlaps and 
exceeds OSHA’s methylene chloride standard (29 CFR 1910.1052).  As proposed, the new 
WCPP is an onerous, top-down, command-and-control, bureaucratic process that is going to 
be layered onto the existing OSHA workplace safety program. 
 
Rather than develop an entirely new process (as-proposed WCPP), we strongly urge for 
deference to the OSHA methylene chloride standard (29 CFR 1910.1052), which can be 
achieved by reference, or by incorporating as much of the exposure monitoring and control 
process that is already found the in this OSHA standard.  Another suggestion would be to 
provide an alternative compliance method to the WCPP by following the exposure monitoring 
and control process in the OSHA methylene chloride standard. 
 
Finally, we would request a three (3) year implementation timeline, typical of other EPA rules, 
such as MACT, for such a substantive regulatory requirement. 
 

*** 
 
The OMA appreciates the opportunity to provide these comments for the proposed methylene 
chloride action under TSCA.  If EPA has any questions regarding the foregoing, please do not 
hesitate to contact me (614) 224-6834 or OMA’s environmental counsel, Christy Schirra at 
Bricker Graydon LLP (614) 227-8810. 
 
Regards, 

 

 
 

James Lee 
Director of Public Policy 
The Ohio Manufacturers’ Association 
 
 
cc: Christy Schirra, Esq. 
 Julianne Kurdila, Chair 
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November 21, 2023 
 
 
VIA ELECTRONIC SUBMISSION (https://www.regulations.gov) 
 
 
U.S. Environmental Protection Agency 
EPA Docket Center 
Office of Resource Conservation and Recovery Docket 
Mail Code 28221T 
1200 Pennsylvania Avenue NW. 
Washington, DC 20460 
 
Re:  Comments on EPA’s Used Drum Management and  

Reconditioning Advance Notice of Proposed Rulemaking 
Docket ID: EPA-HQ-OLEM-2023-0320 

 
Dear Sir or Madam: 
 
The Ohio Manufacturers’ Association (OMA) is hereby providing U.S. EPA (EPA) with written comments 
on the agency’s Used Drum Management and Reconditioning Advance Notice of Proposed Rulemaking 
(ANPR) (Docket ID# EPA-HQ-OLEM-2023-0320). 
 
The OMA is dedicated to protecting and growing manufacturing in Ohio. The OMA represents over 
1,300 manufacturers throughout Ohio. For more than 100 years, the OMA has supported reasonable, 
necessary, and transparent environmental regulations that promote the health and well-being of Ohio’s 
citizens. 
 
In the course of their manufacturing operations, many of OMA’s members would typically be subject to 
EPA’s solid waste rules, including the RCRA hazardous waste rules. Our members understand the 
importance of compliance with all environmental regulations, including RCRA, to provide sustainable 
working environments which are protective to the health of their employees and the public, and the 
environment.   
 
As EPA is aware, a long-time, sustainable activity has been the reuse of containers (e.g., drums, totes) 
through sourcing of reconditioned containers, and sending empty used containers to the appropriate 
container reconditioners.  This sustainable container reuse activity has been greatly aided by the “RCRA 
empty” container exemption in 40 CFR 261.7.   
 
It has been our members’ experience that this “RCRA empty” exemption, since its inception in 1980, 
has been a RCRA policy success story that has enabled widespread container reuse, as opposed to 
“single-use” of these containers (e.g., landfill disposal, scrap metal).  EPA’s reopening of this “RCRA 
empty” container exemption risks upsetting this successful sustainability effort, “destroying” legitimate 
container reconditioners, and causing a shift away from container reuse towards single-use containers 
– a regrettable step backwards in sustainability. 
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With reference to attached the Reusable Industrial Packaging Association’s (RIPA) February 3, 2023 
comment letter to the EPA’s “Drum Reconditioner Damage Case Report (Document No. EPA 530-R-
22-003, September 2022)”, this trade group that represents and knows well the container reconditioning 
market had performed a careful review of the September 2022 EPA document, and indicated that EPA 
had over-stated the dire conclusions in that report, as seen in these quotes from the RIPA February 3, 
2023 letter: 
 
• “These facilities, at which environmental and/or safety issues have been documented, are not 

representative of the overwhelming majority of active facilities at which no issues have been 
identified.”  

• “In addition, the focus of the Drum Reconditioner Report on when environmental and safety issues 
are identified, rather than when the reconditioning operations at the facilities occurred, leads to the 
inaccurate and misleading conclusion that there is a “growing number of incidents at drum 
reconditioner facilities.”” 

• “Many of the facilities identified as damage cases are not and never were reconditioning facilities.” 
• “Many of the facilities identified as damage cases have a history of industrial uses unrelated to 

reconditioning and/or are located adjacent to other operations that are a likely source of 
environmental contamination…” 

• “70% (60 of 86) of the identified damage cases involve facilities that operated before 1980 (i.e., 
before enactment of the empty-container rule) and/or involve facilities that are no longer operating 
(many of which ceased operating decades ago). None of these facilities represent a “growing 
number of incidents at [active] drum reconditioner facilities.” 

• “50% (13 of the 26) remaining damage cases involve non-RCRA compliance issues (e.g., alleged 
non-compliance with Clean Air Act recordkeeping requirements) and/or events unrelated to the 
handling of container residues (e.g., an employee falling into a tank of caustic solution).” 

• “Only 13 of the identified damage cases, which represent only 7% of the 181 reconditioning facilities 
EPA identified, appear to involve the alleged mishandling of container residues by a currently 
operating reconditioning facility.” 

 
Therefore, RIPA’s assessment casts serious doubt upon EPA’s reliance of its September 2022 
document for this ANPR addressing the “RCRA empty” container exemption.  OMA urges EPA in the 
strongest terms possible, not to eliminate the “RCRA empty” container exemption, nor restrict or 
substantially change this exemption to the point that it is no longer a workable or cost-effective option.  
This action by EPA would, in turn, result in a shift away from reuse, towards the single-use of these 
containers.   
 
In the spirit of “don't-throw-the-baby-out-with-the-bathwater”, we believe that EPA’s expressed concerns 
regarding the operations of drum reconditioners can largely be mitigated by reasonable, minor policy 
additions in this matter, including the following: 
 
• The concept of thresholds in the “RCRA empty” exemption in 40 CFR 261.7(b)(1) should be 

maintained; however, some reduction in these thresholds may be appropriate, (see text 
strikethrough with new text in RED): “(ii) No more than 2.5 centimeters (one inch) 1.25 centimeters 
(0.5 inch) of residue remain on the bottom of the container or inner liner, or… (iii)(A) No more than 
3 percent  2 percent by weight of the total capacity of the container remains in the container or 
inner liner if the container is less than or equal to 119 gallons in size; or… (iii)(B) No more than 0.3 
percent 0.2 percent by weight of the total capacity of the container remains in the container or inner 
liner if the container is greater than 119 gallons in size.” 
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• Drum reconditioners should not be treated as hazardous waste facilities, since that would seriously 
jeopardize their businesses, leading to less reconditioners in the marketplace.  Therefore, EPA 
should not seek to regulate drum reconditioners as Part B hazardous waste facilities.   

 
• A policy to control the on-site inventory of empty containers at drum reconditioning sites may be 

appropriate, such as establishing an accumulation period (e.g., 270-365 days) for on-site storage of 
used drums, prior to reconditioning, to ensure reconditioning of the used drums in a reasonable 
timeframe.  Another possibility might be a maximum storage limit for used drums, prior to 
reconditioning, at each site (e.g., used containers per stored acre). 

 
• Better identification of the used drum generators can be achieved by requiring empty drum 

shipments to be recorded on either a standard bill of lading (BOL), or a non-hazardous waste 
manifest.  In addition, having a label on each empty drum with the used drum generator’s contact 
information can also facilitate proper tracking, and prompt returns of off-spec drum(s) to the used 
drum generator. 

 
• Requiring Best Management Practices (BMP) at drum reconditioning sites is prudent; however, 

rather than “re-inventing-the-wheel”, EPA should defer to, or model such BMP program on, industry 
best practices, such as the RIPA’s Responsible Packaging Management program 
(https://www.reusablepackaging.org/ripa-publications/). 

 
The OMA believes that the above suggested policy additions, along with compliance assistance of drum 
reconditioning operations, would largely address the concerns of EPA and the public, while ensuring 
the viability of this sustainable reuse activity.  OMA again urges EPA not to eliminate the “RCRA empty” 
container exemption, or turn it into a cumbersome, bureaucratic, expensive program that would then 
force a shift away from container reuse towards single-use containers.   
 

*** 
The OMA appreciates the opportunity to provide these comments on this ANPR.  If EPA has any 
questions regarding the foregoing, please do not hesitate to contact me (614-629-6834) or OMA’s 
environmental counsel, Christy Schirra at Bricker Graydon LLP (614-227-2300). 
 
Regards, 
 

 
James Lee 
Director of Public Policy 
The Ohio Manufacturers’ Association 
 
 
cc: Christy Schirra, Esq. 
 Julianne Kurdila, Chair 
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Attachment 1 
 
Reusable Industrial Packaging Association’s (RIPA) February 3, 2023 comment letter to 
“Drum Reconditioner Damage Case Report (Document No. EPA 530-R-22-003, September 
2022)” 
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July 28, 2023 
 
VIA ELECTRONIC SUBMISSION (https://www.regulations.gov) 
 

U.S. EPA, Resource Conservation and Sustainability Division 
Office of Resource Conservation and Recovery 
Office of Land and Emergency Management 
Mail Code 5306T 
1200 Pennsylvania Avenue, NW. 
Washington, DC 20004 
 
Re:  Comments on U.S. EPA’s Draft National Strategy to Prevent Plastic Pollution 

Docket ID: EPA-HQ-OLEM-2023-0228 
 
Dear Acting Assistant Administrator Breen: 
 
The Ohio Manufacturers’ Association (OMA) is hereby providing U.S. EPA (EPA) with written 
comments on the agency’s Draft National Strategy to Prevent Plastic Pollution (Docket ID# 
EPA-HQ-OLEM-2023-0228). 
 
The OMA is dedicated to protecting and growing manufacturing in Ohio. The OMA represents 
over 1,300 manufacturers throughout Ohio. For more than 100 years, the OMA has supported 
reasonable, necessary, and transparent environmental regulations that promote the health and 
well-being of Ohio’s citizens. 
 
Many products in society incorporate plastics, in whole or partially, for their beneficial material 
properties such as lightweight, chemical resistance and aesthetics (e.g., LED lighting fixtures, 
renewable energy devices, electric vehicles, artwork).  Ohio’s manufacturers, as well as all 
manufacturers in general, rely on plastics along with other materials (e.g., metals, paper, glass, 
wood, ceramics, concrete) as the raw materials to make products that benefit society in general.  
Plastics are also components of the buildings and equipment used in manufacturing, such as 
piping, wiring, digital devices, industrial robots and vehicles.   
 
Comment #1 on Draft Objectives for the Strategy:  
EPA states in the Federal Register notice that “The Draft National Strategy to Prevent Plastic 
Pollution, satisfies Congress’ direction to EPA in section 301 of the Save Our Seas 2.0 Act to 
develop a strategy to improve postconsumer materials management and infrastructure for the 
purpose of reducing plastic waste and other postconsumer materials in waterways and 
oceans.”  It would appear that the draft strategy does not meet the statutory intent in at least 
two ways.   
 
First, the draft strategy, as published in the Federal Register notice, is focused only on plastics, 
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and does not appear to address the “other postconsumer materials” at all.  Will there be a 
separate national strategy for these “other postconsumer materials”?  Second, the following 
sentence in the Federal Register notice - “Sea-based sources are not in the scope of this 
strategy” – also appears to not meet the statutory intent of Section 301 of the Save Our Seas 
2.0 Act to focus on “waterways and oceans”.   
 
Comment #2 on Draft Objective A: Reduce Pollution During Plastic Production 
Current stormwater NPDES permits already incorporate extensive pellet management 
obligations on the plastic industry sector for at least a decade.  Therefore, it would be inefficient 
and counter-productive to layer another regulatory program onto the existing stormwater 
NPDES program.  EPA should continue with the current stormwater NPDES permit program 
as the regulatory vehicle to manage pollution during plastic production. 
 
Comment #3 on Draft Objective B: Improve Post-use Materials Management  
EPA should consider an “all-of-the-above” view to managing pre- or post-consumer plastics, 
including reuse, mechanical recycling and chemical recycling.  The various plastics recycling 
approaches continue to evolve, and EPA should encourage their further research and 
development, rather than picking “winners-and-losers” at this early stage of their development.  
Encouraging on-going development would appear to align with the following statement in the 
Federal Register notice: “The proposed actions under each objective create opportunities to 
shift from a linear approach in plastic materials management to a more circular system that is 
restorative or regenerative by design, enables resources to maintain their highest value for as 
long as possible, and aims for the elimination of waste.” 
 
Additionally, pre-consumer material management, in an industrial setting, is already well 
established under existing EPA regulations, including the stormwater NPDES and solid waste 
rules; therefore, the regulatory focus for this objective should be on post-consumer material 
management. 
 
Comment #4 on Draft Objective C: Prevent Trash and Microplastics from Entering 
Waterways and Remove Escaped Trash from the Environment 
It should be obvious that marine pollution is primarily a problem with the human activity of 
littering, so this should be a focus of any national strategy.  If current policies on littering are no 
longer effective, then a complete overhaul of litter policy might also be in order. 
 
Plastics make up less than 0.5% of the materials we use and the waste we create, which means 
that eliminating plastics completely will still leave 99.5% of waste that has to be dealt with.  Any 
national strategy should address 100% of the wastes, rather than focus on just plastics, which 
is a very small subset of that waste. 
 
Comment #5 on “Which actions are the most important and would have the greatest 
positive impact at the local, regional, national, and global level?” 
As stated previously, plastics make up less than 0.5% of the materials we use and the waste 
we create, which means that eliminating plastics completely will still leave 99.5% of waste that 
has to be dealt with.  In addition, data on materials growth rate shows that all materials (i.e., 
metal, wood, concrete, paper, plastics) are all projected to grow at about the same rate of 

Page 76



 

approximately 2-3% per year. 
 
These two examples highlight what is missing in the current plastics debate – a comprehensive, 
balanced, holistic view of the scientific data regarding plastics pollution.  As the scientific studies 
continue, it is important to maintain an “open-mind” to any comparative analysis of plastics to 
other materials, such as metals, concrete, ceramics, glass and paper.  It is critical to understand 
the scope of the problem in any attempt to develop solution.   
 
At its core, the issue of marine or land pollution, whether plastics or any other material, is the 
problem of litter.  Unless real action is taken to tackle the problem of littering by people, marine 
pollution will continue to be a problem, even if plastics are completely outlawed.   
 
We understand that it has been, and continues to be, a challenge to tackle the scourge of 
littering, and it is discouraging that littering, in general, has become more endemic in the 
American society, in spite decades of education and litter enforcement efforts.  However, the 
proper focus should be on trying to get humans to properly manage, reduce or eliminate littering 
to have any meaningful result on the marine pollution. 
 
Comment #6 on “What are the most important roles and/or actions for federal agencies 
to lead?” 
While plastics are no different than the other materials (e.g., paper, metals, glass, wood, 
ceramics, concrete) used to manufacture products beneficial to a well-functioning society, 
synthetic plastics are, so to speak, the “new-kid-on-the-block”, being present only within the 
last 100+ years, as compared to the other traditional materials that have been around for 
thousands of years (e.g., approximately 5,000 years for glass).   
 
Due to their long existence, people have become used to these traditional materials, including 
living with the risks of each and every material, but the current “plastophobia” or “fear of plastics” 
is a reflection of society still getting used to this relatively new material.  Therefore, EPA can 
have an important role in helping society to become more comfortable with living with plastics, 
rather than joining in the efforts to demonize and criminalize this highly beneficial material.  
Plastics need more time for societies to become used to it, similar to how civilizations have 
adapted to the use of paper, metals, glass and ceramics.  If EPA joins in the chorus of 
“plastophobia”, leading to outright plastic bans, then it will have missed a golden “once-in-a-
millenia” opportunity to benefit human health and the environment. 

 
Comment #7 on “What are potential unintended consequences of the proposed actions 
that could impact communities considered overburdened or vulnerable, such as shifts 
in production or management methods?” 
Life-cycle analysis (LCA) studies have shown that plastics have lower environmental footprints 
when compared to other materials, such as steel, aluminum, glass.  This means that an 
unintended consequence of any plastic ban would be the substitution of plastics with materials 
that would end up consuming far more energy, CO2 and waste.  The lesson from these LCAs 
show that there is a balancing act in material selection, and EPA should not be picking “winners-
and-losers”, but allow human creativity and the marketplace of ideas to optimize to the most 
efficient use of materials.  
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While the focus of plastic pollution has been on single-use plastics packaging, it is important to 
note that a primary use of single-use plastic packaging is in aseptic and food-safe applications.  
This benefit was clearly seen when all manner of single-use plastic packaging was required in 
the medical response during the recent Covid-19 pandemic.  Removing the use of plastics from 
aseptic, medical-grade and food-safe packaging, while substituting with less capable materials, 
will have the unintended consequence of increasing the risk of infections and food poisoning, 
including to overburdened or vulnerable communities. 

 
Comment #8 on “Should EPA expand the scope of the strategy to include sea-based 
sources?”  
With reference to Comment #1 on the draft strategy not meeting its statutory intent to focus on 
the “waterways and oceans” ecosystems, EPA should expand the scope of the strategy to 
include sea-based sources. 
 

*** 
 
The OMA appreciates the opportunity to provide these comments on the Draft National Strategy 
to Prevent Plastic Pollution.  If EPA has any questions regarding the foregoing, please do not 
hesitate to contact me at (614) 629-6834 or OMA’s environmental counsel, Christy Schirra at 
Bricker Graydon LLP - (614) 227-8810. 
 
Regards, 
 

 
 

James Lee 
Director of Public Policy 
The Ohio Manufacturers’ Association 
 
 
cc: Christy Schirra, Esq. 
 Julianne Kurdila, Chair 
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MANUFACTURING 

EPA Proposes 8-Month Delay for 

Manufacturers on New PFAS Reporting 

Mandate  

 
The U.S. Environmental Protection Agency (EPA) says it is modifying its regulations to allow 
for an 8-month delay in the mandated reporting of perfluoroalkyl and polyfluoroalkyl substances 
(PFAS) due to the complex administrative burden involved for businesses and regulators.  

Under the rule finalized last year, manufacturers and importers of PFAS at any time since 2011 
had an EPA reporting window that was supposed to open on Nov. 12, 2024, and close for most 
companies on May 8, 2025. EPA is delaying that submission period by eight months, saying it 
will now open July 11, 2025, and close for most companies on Jan. 11, 2026.  

The change in the reporting requirement was published in the Federal Register on Sept. 5. 
EPA said it was taking this action because of delays in the development and testing of the 
software application that will be used to collect information from thousands of companies.   

“The proposed revision of the submission period would facilitate compliance with the rule and 
help ensure that the collection includes accurate data on manufactured PFAS in the United 
States,” the EPA notice in the Federal Register states.   
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When the EPA published the original reporting requirement rule in 2023, it estimated that it 
would take industry 129,000 hours to gather the information needed to comply with the reporting 
requirements at a cost of $800 million to businesses. The cost to EPA would be an additional 
$1.6 million, the agency said at that time.  

The National Association of Manufacturers said this week that the EPA’s decision underscores 
the massive burden this retroactive reporting requirement places on both the agency and 
manufacturers, who must submit records dating back more than a decade.  

“We are pleased to see the EPA delay this retroactive reporting requirement—as the NAM has 
called for — which will temporarily prevent an increase in the regulatory burden facing 
manufacturers,” NAM Vice President of Domestic Policy Chris Phalen said.  

“More broadly, today’s announcement reflects the massive administrative burden this proposal 
would impose on both the business community  and regulators, while failing to provide insights 
for effective and prioritized public health efforts,” Phalen said. “We urge the agency to reverse 
course entirely, unless and until it has the capacity to effectively enforce the standard.”   

EPA said it was not proposing any changes to the scope of the reporting requirements mandated 
by its Toxic Substances Control Act (TSCA) regulations, only the submission dates.  

PFAS are manufactured chemicals that have been widely used in industry and consumer 
products since the 1940s. There are thousands of different PFAS, some of which have been more 
widely used and studied than others.   

PFAS are synthesized for use in many products ranging from firefighting foams to coatings for 
clothes and furniture, to food contact substances, to the manufacture of other chemicals and 
products. They are found in a wide variety of products, including textiles, electronics, wires and 
cables, pipes, cooking and bakeware, sport articles, automotive products, toys, transportation 
equipment, and musical instruments.   
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EPA Delays TSCA Section 8(a)(7) PFAS 
Reporting Period 

Affected manufacturers or importers of PFAS or PFAS-
containing articles will have an extra eight months, until July 11, 
2025, to prepare 

On Sept. 5, the U.S. Environmental Protection Agency delayed the data submission period for 
new reporting requirements for per- and polyfluoroalkyl substances (PFAS) under the Toxic 
Substances and Control Act (TSCA). The final rule requires any person who manufactures or 
imports or has manufactured or imported PFAS or PFAS-containing articles any time since Jan. 
1, 2011, to electronically report on specific PFAS uses, production volumes, disposal, exposures, 
and hazards.  

This data submission period was scheduled to begin Nov. 12, but due to budgetary issues and 
resource limitations, EPA delayed the beginning of the reporting period until July 11, 2025.  

What does this mean for manufacturers and importers? 

According to EPA, this robust data collection is necessary to better research, regulate, and 
monitor PFAS to protect human health and the environment.  

Because of the final rule's extensive requirements for data gathering and reporting, it has the 
potential to capture one of the largest datasets of PFAS manufactured and used in the U.S. 
However, the level of current and historical data required by the final rule creates a significant 
burden for affected companies, especially given that the final rule does not have a de minimis 
exemption that would allow companies to exclude reporting PFAS used in minimal 
concentrations. 

Companies that manufacture or use PFAS, or that import articles, materials, or products that may 
contain PFAS, can use the delayed reporting period to their advantage by conducting their due 
diligence with suppliers. While most businesses will be required to complete all reporting by Jan. 
11, 2026, small businesses reporting data only on importing PFAS contained in articles will have 
until July 11, 2026, to submit reports, according to EPA. 
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COUNSEL’S REPORT 
 

Frank Merrill & Christine Rideout Schirra, Bricker Graydon 
Counsel to the OMA 

October 30, 2024  
 

A. Ohio EPA Activities of Note 
 

1. Stakeholder Input Requested on Rules Related to Nitrogen Oxides  
 
Ohio EPA is requesting stakeholder input on potential changes to the “Nitrogen Oxides – 

Reasonably Available Control Technology Regulations” found at OAC 3745-110 as part of the 
five-year review. The Nitrogen Oxides regulations establish requirements for emissions of 
Nitrogen Oxides (NOx) from very large, large, mid-size, and small boilers, stationary combustion 
turbines, stationary internal combustion engines or reheat furnaces, or if the source is located at a 
facility that emits or has the potential to emit a total of more than one hundred tons per year of 
NOx emissions from all sources at that facility.  The regulations apply to these facilities located in 
the Cincinnati area and the Cleveland area.  If the Cleveland area is bumped up to serious 
nonattainment, the major source threshold becomes fifty tons per year of NOx emissions.  NOx is 
a precursor compound, which along with volatile organic compounds (VOCs) can form ozone.  
Ohio EPA will be accepting comments through November 18, 2024.   

 
2. Proposed Cuyahoga River Drainage Basin Water Quality Standards Rule  

 
Ohio EPA’s proposed Water Quality Standards Rules, found at OAC 3745-1-26, aim to 

change the use designations for various portions of the Cuyahoga River.  Ammonia, dissolved 
oxygen, and chlorine were specifically listed as being impacted by the proposed rules.   
 

On August 30, 2024, OMA provided Ohio EPA with comments on the proposed Water 
Quality Standards Rules.  OMA commented that more detail is required from Ohio EPA on its 
analyses of the impacts to dischargers, and additional information is needed to determine the 
impacts to dischargers related to how the current permit limits would be affected as a result of the 
proposed Water Quality Standards Rules. 

 
3. New Implementation of Water Quality Standards Rule  

 
Ohio EPA is considering adding a new rule to OAC Chapter 3745-2, which will address 

how Ohio EPA determines if streams and rivers are impaired for the aquatic life use due to 
excessive nutrients.  Ohio EPA states that the rulemaking is to formalize a weight of evidence 
approach to analyze the impact of nutrients on streams to bring uniformity to the regulated 
community.  Ohio EPA indicates it plans to release a draft version of the rules for comment during 
fall 2024.   

 
On June 28, 2024, the OMA submitted comments regarding Ohio EPA’s nutrient early 

stakeholder outreach (ESO).  The OMA supported Ohio EPA’s proposed use of a “weight of 
evidence” approach to evaluate the impacts of nutrients on streams and stressed the importance of 
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utilizing the 2015 Stream Nutrient Assessment Procedure (SNAP) and resulting rule outline and 
implementation flow charts for point and nonpoint sources as the guiding force for the current 
proposed Nutrient ESO.  The OMA expressed its concerns regarding certain portions of the 2018 
proposed framework regarding large river rulemaking in developing the Nutrient Implementation 
Standards rule.  
 

The rule updates will govern how Ohio EPA determines if streams and rivers are impaired 
for aquatic life due to excessive nutrients.  This procedure may have implications for dischargers 
with National Pollutant Discharge Elimination System (NPDES) permits, and will inform Ohio 
EPA’s development and updates to its Nonpoint Source Implementation Strategies.   

 
Ohio EPA has asked the OMA to participate in a stakeholder workgroup to provide input 

to Ohio EPA as it works to update the rule.  Ohio EPA has notified the OMA that it plans to discuss 
the draft rule structure that it is considering as it currently works on its draft rule, the comments 
received, and its estimated rulemaking timeline at an upcoming stakeholder meeting in November. 

 
4. Draft Water Quality Standards Variance Rule  

 
Ohio EPA issued a draft Water Quality Standards Variance Rule, OAC 3745-1-38, which 

covers variances from water quality standards for point sources to meet water-quality based 
effluent limitations while making incremental improvements to water quality.  Ohio EPA stated 
the intent of the rules is to allow dischargers to meet alternative (variance-based) limits while 
working to minimize the discharge of pollutants, where, as with the mercury variance, the water 
quality standards cannot be met through treatment.   

 
On August 23, 2023, OMA provided comments on the proposed Variance Rule.  OMA 

generally supported the concept of creating a variance provision for certain ammonia discharges 
to develop alternative, achievable permit limits for eligible National Pollutant Discharge 
Elimination System (NPDES) dischargers.  OMA expressed concerns with the methodologies 
Ohio EPA uses to develop the variance-based limits that result in mercury permit limits set lower 
than the eligible discharger’s known maximum effluent quality.  OMA urged Ohio EPA to update 
its mercury variance guidance to ensure that the Variance Rules result in achievable permit limits.   

 
B. U.S. EPA Activities of Note 

 
1. U.S. EPA Reveals Final IRIS Formaldehyde Review  

 
On August 19, 2024, U.S. EPA issued its controversial Integrated Risk Information System 

(IRIS) toxicological review of formaldehyde, which is a crucial factor in a pending Toxic 
Substances Control Act (TSCA) evaluation of the chemical.  The IRIS retains conservative risk 
values and sparks industry criticism that the evaluation violates TSCA’s requirement to apply the 
“best available science” and fails to consider fundamental criticism from multiple peer review 
bodies and public comments provided by experts, other agencies, and stakeholders.  Obama and 
Biden era drafts of the IRIS supported research that concluded inhaling the chemical can cause 
myeloid leukemia, where industry studies concluded formaldehyde cannot cause these cancers 
because it does not migrate past the nose after inhalation.  The August 19 IRIS document includes 
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both conclusions, with a table in the executive summary stating “evidence demonstrates” that 
formaldehyde causes myeloid leukemia, but that the data is “too uncertain” to support a numeric 
risk figure.  The leukemia question has been a major focus of the debate surrounding EPA’s 
formaldehyde reviews as the cancer risk estimates will inform the TSCA standard.  The IRIS 
document will be the basis for TSCA regulations of formaldehyde and a separate review of 
formaldehyde-based pesticides under the Federal Insecticide, Fungicide, and Rodenticide Act 
(FIFRA).   

 
2. U.S. EPA Plans to Stay Good Neighbor Plan  

 
According to an August 5, 2024 U.S. EPA memo, U.S. EPA is planning to issue a rule 

administratively staying the ozone transport Good Neighbor Plan in response to the Supreme 
Court’s decision this past summer to issue an unusual judicial stay of the rule while a lower court 
considers the merits of the rule opponent’s arguments.  The Good Neighbor Plan sets emissions 
control requirements for electric generating units (EGUs) via nitrogen oxides (NOx) emissions 
trading programs, and NOx rate limits for other industries in 23 states.  However, the rule has only 
been in effect in 11 states after regional appellate courts stayed EPA’s prerequisite disapprovals of 
their state implementation plans (SIPs) to comply with the rule in 12 of the states, prompting EPA 
to previously stay the Good Neighbor Plan in those states.  After those state-specific stays, Ohio 
successfully argued that the limited geographical scope caused the Good Neighbor Plan to be 
arbitrary and capricious because the program is based on the participation of all 23 states.  The 
EPA memo states the agency interprets the Supreme Court’s stay order as applying to all EGUs 
and non-EGU sources meeting the Plan’s applicability criteria that are located in the three states 
that were applicants for a stay: Ohio, Indiana, and West Virginia.  The memo does not set a 
timeframe for issuing the stay.   

 
3. U.S. EPA Finalizes New Standards for Lead Paint Dust 

 
On October 24, 2024, U.S. EPA stated it is finalizing standards to reduce the amount of 

lead in dust from lead paint.  The proposed rule also reduces the amount of lead that can remain in 
dust after abatement work.  The standard for the level of lead in dust that can remain on floors is 
being halved, from 10 micrograms per square foot down to 5 micrograms.  Standards for 
windowsills and window troughs are being cut from 100 micrograms and 400 micrograms per 
square foot, down to 40 micrograms and 100 micrograms.   

 
4. EPA is Finalizing Stricter Fuel Tank Rule  

 
In an October 15, 2024 Federal Register notice, U.S. EPA updates the new source 

performance standards (NSPS) to impose tougher emissions standards for new volatile organic 
liquid (VOL) storage tanks, including thousands of gasoline tanks.  The rule establishes the best 
system of emission reduction (BSER) for various types of tanks.  The agency added an exemption 
for certain tanks that the agency says is aimed at limiting the burden for vessels that store very low 
vapor VOLs.   
 
 For VOL storage vessels with a maximum true vapor pressure (MTVP) less than 11.1 
pounds per square inch absolute (psia), the rule adopts the BSER: a fixed roof in conjunction with 
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an internal floating roof equipped with features, such as a liquid-mounted or mechanical shoe 
primary seal and a continuous rim mounted secondary seal.  For VOL storage vessels with MTVPs 
greater than or equal to 11.1 psia, the EPA is finalizing the BSER as a closed vent system routed 
to a 98 percent effective control device, fuel gas system, or process.   

 
C. Judicial 

1. U.S. EPA Defends its Tougher PM Limit  
 
On February 7, 2024, U.S. EPA announced its final air quality standard to govern PM 2.5, 

also known as soot.  U.S. EPA set an annual health-based national ambient air quality standard for 
PM 2.5 of 9 micrograms per cubic meter.  This is significantly lower than the previous standard of 
12 micrograms per cubic meter. 

 
In a new legal filing in the U.S. Court of Appeals for the District of Columbia Circuit in 

Commonwealth of Kentucky, et al. v. EPA, et al., state and industry argue against U.S. EPA’s 
tougher fine particulate matter (PM 2.5) limit, contending that EPA lacked statutory authority to 
revise the national ambient air quality standards (NAAQS) in the manner it did, and that EPA was 
required to consider factors like implementation cost and feasibility in determining whether to 
revise the standards.  Democratic attorneys general from 16 states and environmentalists are 
defending EPA’s view that consideration of costs in setting NAAQS is barred under the Clean Air 
Act.  The D.C. Circuit is thought to likely reject the state and industry suit, putting in place a 
possible appeal to the U.S. Supreme Court.   
 

2. D.C. Circuit Court Vacates Boiler Air Toxic Limits for Industrial Boilers  
 

 The D.C. Circuit Court recently held that a U.S. EPA rule regulating emissions from boilers 
used at industrial plants, hospitals and universities inappropriately classified some sources as ‘new’ 
even though they existed before the regulations were proposed.  In a 2022 amendment to the 
National Emission Standards for Hazardous Air Pollutants (NESHAP) rule, EPA classified boilers 
built after June 4, 2010 as ‘new’ boilers, even if the applicable standards for those boilers were not 
proposed until 2020.  The judge set aside the rule to the extent that it defines sources constructed 
or reconstructed before August 24, 2020 as ‘new’ sources.  The standards for the new sources are 
stricter than those for existing ones.    

3. Ohio Leads States Seeking Supreme Court Review of Good Neighbor Plan 

On October 18, 2024, in their petition for certiorari, Ohio, Indiana, West Virginia and 
Kentucky ask the Supreme Court to review the D.C. Circuit’s recent order granting EPA’s request 
for a voluntary remand of the rulemaking record for the Good Neighbor Plan to appropriately 
justify the decision.  On September 12, 2024, the U.S. Court of Appeals for the District of 
Columbia Circuit granted EPA’s request to remand the rulemaking record for the Good Neighbor 
Plan interstate ozone rule, and also put litigation challenging the rule on hold while EPA addresses 
the remand.  The states argue that the D.C. Circuit cannot lawfully allow EPA to now amend the 
rulemaking record to further its case that the rule can function without the full 23 states 
participating.  This petition comes as EPA is planning to release an interim final rule 
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administratively staying the Good Neighbor Plan in its entirety, and the EPA is also planning 
another rule that would expand the program to additional states.   

4. Litigation Update: Maumee Watershed TMDL Litigation 

On May 1, 2024, the Board of Lucas County Commissioners, the City of Toledo, and the 
Environmental Law & Policy Center (ELPC) filed a complaint in U.S. District Court for the 
Northern District of Ohio against U.S. EPA alleging that U.S. EPA failed to comply with its 
obligations under the Clean Water Act to prevent the formation of harmful algal blooms (HABs) 
in western Lake Erie.  The Commissioners, the City of Toledo, and ELPC argue that the current 
Total Maximum Daily Load (TMDL) that Ohio EPA prepared for western Lake Erie, which was 
approved by U.S. EPA last year, will not remediate Lake Erie, arguing it fails to limit pollution 
caused by dissolved reactive phosphorus and does not meaningfully address the concentrated 
animal feeding operations (CAFOs) that are responsible for polluting the watershed.  The lawsuit 
asks the court to set aside the U.S. EPA’s approval of Ohio’s TMDL and to order the U.S. EPA to 
prepare a new TMDL that complies with the Clean Water Act and will strive to improve Lake 
Erie’s HABs. 

 
On September 20, 2024, a group of state and national agricultural associations filed a 

motion to intervene as defendants in the suit to protect the interests of their members in the 
challenged TMDL.  Separately, on October 18, 2024, the Ohio EPA moved to intervene as a 
defendant, noting Ohio’s significant interest in the Western Basin of Lake Erie and the TMDL it 
developed for the Maumee Watershed.  Both motions remain pending before the court. 
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Finalized PM2.5 NAAQS and 
Air Emissions Reporting 

Requirements Proposal and 
Impacts

Leah Blinn

Civil & Environmental Consultants, Inc.

October 30, 2024

Agenda

• National Ambient Air Quality Standards background

• PM2.5 NAAQS
◦ Implementation
◦ Permitting impacts

• Air Emissions Reporting Requirements background

• AERR Proposal
◦ Issues affecting manufacturing

• Other Common Concerns

NAAQS Background

•National Ambient Air Quality Standards
◦Established in Title I of the Clean Air Act
◦Criteria pollutants
◦Reviewed every 5 years

NAAQS 
Background

• Previous PM evaluation conducted in 2020 
and standard was retained

• EPA began reconsideration in 2023

• New standard published February 7, 2024 

1 2

3 4
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PM2.5 
NAAQS

PM NAAQS

• Primary annual PM2.5 standard reduced from 12 µg/m3

to 9 µg/m3

• No change to
◦ Primary and secondary (welfare-based) 24-hour PM2.5 

standards, 
◦ Secondary annual PM2.5 standard, and
◦ Primary and secondary PM10 standards

Implementing the NAAQS

• Designations due 2 years from final rule date
◦ EPA makes designations
◦ Input from states and tribal areas
◦ Based on most recent air monitoring or modeling
◦ Allowance for exceptional events Implementing the NAAQSImplementing the NAAQS

5 6

7 8
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Implementing the NAAQS

• 18 months after designation, nonattainment area State 
Implementation Plans (SIP) due
◦Demonstrates how area will improve and meet NAAQS
◦ Emissions control measures

Implementing the NAAQS

• State “Infrastructure SIP” due 3 years after final 
rule
◦Required for all states
◦ Implementation, maintenance and enforcement

• EPA can approve all or part of a SIP

• EPA can develop a Federal Implementation Plan

Permitting 
Impacts

Nonattainment 
areas

Attainment 
areas

Nonattainment Area Impacts

• Major sources or modifications permitting

• Offsets
◦Major projects
◦ Limited availability
◦Costly
◦Not all states have                                          programs

9 10

11 12
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Nonattainment Area Impacts

• RACT/BACT/LAER
◦Reasonably Achievable Control Technology
◦ Best Available Control Technology
◦ Lowest Achievable Emission Rate

−Most stringent
−No consideration of cost

Nonattainment Area 
Impacts
• Existing source reductions

◦ RACT implementation likely part 
of the SIP

◦ Needed to meet NAAQS
◦ Beyond RACT

• Less impact - larger sources
◦ Prior emission reductions

• More impact - smaller uncontrolled, 
non-point sources
◦ Roadways
◦ Piles
◦ Material transfers

Attainment Area Impacts – Dispersion Modeling

• Limited headroom between the background and NAAQS

NAAQS Regulatory Review & Rulemaking Coalition (NR3) Excerpt
Alpine Geophysics using air quality data from 2019 to 2021

Litigation

• 25 States & Industry Coalitions opposing rule:
◦ Costs should be considered – 2001 SCOTUS 

◦ Reconsideration exceeds legal authority, no new data from 2020

◦ Backdoor climate regulation

• 16 States & Environmental Groups intervenors supporting rule:
◦ Reduced standard needed for health

• No NAAQS standard reductions have ever gone back up as a result of 
litigation

13 14

15 16
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Additional NAAQS Updates

• EPA and environmental groups reached agreement that EPA will 
review the NOX standards
◦ Proposal January 28, 2028

◦ Final by November 10, 2028

• Last review resulted in a lower 1-hr standard

• Annual standard has remained since 1971

Air Emissions 
Reporting 

Requirements

AERR Origins

• Requires states to report annual emission data to EPA

• Originally promulgated in 2002
◦ Consolidated requirements to a single location CFR

◦ Established new PM2.5 and regional haze requirements

◦ Established new requirements for area source and mobile source emissions

• Additional updates in 2008, 2015
◦ Changes to certain thresholds

◦ Removing certain requirements not related to emissions

◦ Addition of other data elements

Pending Final Rule

• Proposed August 9, 2023

• Many comments from multiple fronts
◦ State regulatory agencies
◦ Industry
◦ NGOs

• Final rule at White House since April

• Anticipation of a final rule

17 18

19 20

Page 137



10/29/2024

6

AERR Issues

• Mobile Sources

• Hazardous Air Pollutants

• Confidential Business Information

• Additional Concerns

Mobile Sources

• Mobile sources at facilities 
would be required to report

• Some states commented to 
remove light and medium duty 
vehicles from point source 
requirements

Mobile Sources

• Data intensive for such a small source

◦ Short travel distances

◦ Many different emission factors

−Model year, vehicle age, fuel, controls, operating mode

◦ MOVES4

−MOtor Vehicle Emissions Simulator

−Database outputs

Hazardous Air Pollutants

• HAP Data
◦ Major sources – report all HAPs
◦ Non-major sources – HAPs above certain thresholds

• Use best available emissions estimation method
• HAP emission factors not always available
• Small combustion units

◦ Potential for many very small HAP emissions

• Mobile sources
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HAZARDOUS AIR POLLUTANTS Hazardous Air Pollutants

• States can elect to apply for HAP reporting 
responsibility
◦Would require rulemaking
◦Request increased funding for staff
◦ Additional time to meet the requirements
◦Numerous states have commented they will not take up 

this responsibility

Confidential Business Information

• Removal of CBI

• Security risk

• Trade secret risk

• Location of sources

• Stack test results

Additional Concerns

• Little to no stakeholder outreach, specifically state and 
local agencies

• Timeframe – unreasonable to expect states to report by 
May 31; especially by March 31

• Use of Combined Air Emissions Reporting System 
(CAERS)

• Potential for PFAS reporting

25 26

27 28

Page 139



10/29/2024

8

Burden Underestimated

• Reporting on all State and Federal requirements

• State agencies recognizing burden on small 
businesses was underestimated

• Duplicative reporting

Summary

• PM2.5 NAAQS designations occurring

• Anticipate permitting difficulties

• Waiting on AERR final rule
◦ Be ready for potential changes
◦ Additional pollutants and timeframe

Contact Information

Leah Blinn, Vice President
lblinn@cecinc.com
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