Manufacturers’

AS SOCIATION

Environment Committee Agenda
October 30, 2024

Welcome & Introductions Duane Steelman, Cleveland-Cliffs, Inc.

Meeting Material Rundown James Lee, OMA Staff

Guest Presentation Jim Samuel, Ohio Water Partnership

Public Policy Report James Lee, OMA Staff

Counsel’s Report Christine Schirra, Bricker Graydon LLP

Guest Presentation Mike Davin, National Association of Manufacturers
Guest Presentation Leah Blinn, Civil & Environmental Consultants, Inc.

Our Meeting Sponsor!

Bricker '®
Graydon

2025 Environment Committee Calendar
Meetings begin at 10 a.m.

Dates coming soon!
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Formal Meeting Roster Alpha by Name

Tuesday, October 29, 2024

The Ohio Manufacturers' Association Page 1
OMA Environment Committee - Oct 2024

Name Company Location

Kristin Aldred Stericycle, Inc. Bannockburn, IL

Rees Alexander Squire Patton Boggs Columbus, OH

Elise Allen Jergens, Inc. Cleveland, OH

Ryan R. Augsburger The Ohio Manufacturers' Association Columbus, OH

Steve Austria Sugar Creek Packing Company Dayton, OH

Kevin Baird PPG Pittsburgh, PA

Jennifer Banks Hi-Tek Manufacturing, Inc. Mason, OH

Greg Bennett Owens Corning Granville, OH

Leah E. Blinn Civil & Environmental Consultants, Inc. Moon Township, PA

Mark Bonifas Verdantas Dublin, OH

Michael E. Born Shumaker, Loop & Kendrick, LLP Toledo, OH

Lorie Brengelman Sugar Creek Packing Company Blue Ash, OH

Joe Clark

Conor Collins
Cristin Courtney
Mike Davin

Donald Lee Desender, Jr,
ALCM

Paul G. Dunlavey
Ania Ediger

Tom Evans

Greg Faith

Shane A. Farolino
Brian Fuhrer

Lisa Garcia

Allison Glasgow
Cory Gonya

Tonja Gray

Saee Gunjal

Laura Hall

Ron Hansen

Chris Hassmann
Kevin Hoggatt
Aaron Hopkins
Matthew F. Johnston
Ryan Jones

Mindy Kairis

Sarah Kuhnell

Jay Lawniczak
Leticia Leao
Christye Leasure
James Lee

Jennifer Lehman
Timothy Ling
Michael Derek McCormick,
CSP

Tim W. McDaniel, CTH
Regan McHale
David Moore

Beth Mullen

Jane M. Neal

Tom R. Nelson

Ken Nielsen

Michael Oconnor
Edward J. Pfau
Danyelle Lynne Phelps
Kenneth Brice Poland
Ryan Preas

Prospira America

Simon Roofing & Sheet Metal Corporation

MW Metals Group
National Association of Manufacturers
White Castle System, Inc.

P.V.P. Industries, Inc.
Cleveland-Cliffs, Inc.

The Ohio Manufacturers' Association
Summers Rubber Company

Roetzel & Andress

Owens Corning

Energy Transfer, Sunoco LP

The Ohio Manufacturers' Association
Nutrien

Crown Equipment Corporation
Illuminate USA

Stellantis

GT Environmental Inc.

Warren Rupp, Inc.

Intel Corporation

AMG Vanadium LLC

Worthington Enterprises

Brilex Industries, Inc.

Owens Corning

Worthington Enterprises

Charter Steel

Ultium Cells

Ghent, a GMi Company

The Ohio Manufacturers' Association
Campbell Soup Company

Plaskolite

Applied Specialties Inc.

International Motors, LLC

Eagle Elastomer Inc

TS Tech Americas, Inc.

McWane Ductile-Ohio, A Division Of
McWane, Inc.

AMG Vanadium LLC

Yoder Lumber Company, Inc.
Cincinnati Incorporated
Smithers-Oasis Company

Verdantas

Owens Corning - Granville

The Ohio Manufacturers' Association
MW Metals Group

Upper Sandusky, OH
Columbus, OH
Dayton, OH
Washington, DC
Columbus, OH

North Bloomfield, OH
Cleveland, OH
Columbus, OH
Mansfield, OH
Akron, OH
Granville, OH
Harrisburg, PA
Columbus, OH
Lima, OH

New Bremen, OH
Columbus, OH
Warren, OH
Columbus, OH
Mansfield, OH
Columbus, OH
Cambridge, OH
Columbus, OH
Youngstown, OH
Toledo, OH
Columbus, OH
Cleveland, OH
Warren, OH
Lebanon, OH
Columbus, OH
Camden, NJ
Columbus, OH
Avon Lake, OH

Springfield, OH
Cuyahoga Falls, OH
Reynoldsburg, OH
Coshocton, OH

Cambridge, OH
Millersburg, OH
Harrison, OH

Kent, OH

Dublin, OH

Granville, OH
Columbus, OH

Dayton, OH Page 2
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Name

Company

Location

Mike Rectanus

Christy Rideout Schirra
Rene Rimelspach
Kevin Rossman

Jim Samuel

Gary Lee Schade
Jennine Seebach
Lindsey Short

Tim Shrewsburg

Christopher N. Slagle
Michael A. Snyder
Traci Spencer

Duane Steelman
Walter Tamukong
Chris Tindera

Steve Walker
Christopher Ward
Todd Washam
Raymond Wayne
Ryan Wenzinger
Matthew W. White
Grant Wilkinson, Counsel
Lauren Winegardner
Camille Yancey
Zuzana Zvarova

Total Participants 81

BSI America Professional Services Inc.
Bricker Graydon LLP

American Honda Motor Co. Inc.
Universal Metal Products

Ohio Water Partnership

DSV Solutions LLC

United Surface Finishing

The Ohio Manufacturers' Association
B A S F Coatings Technical Support Center -
Whitehouse

Bricker Graydon LLP

Shumaker, Loop & Kendrick, LLP
TechSolve - SW Ohio MEP
Cleveland-Cliffs, Inc.
Cleveland-Cliffs, Inc.

Charter Steel

The J.M. Smucker Company

Calfee, Halter & Griswold LLP
Cenovus Energy

Heritage Thermal Services

Whirlpool Corporation Findlay Operations
Edison Welding Institute

LexaMed, Ltd.

Nutrien

Bricker Graydon LLP

Boston Beer Company

Columbus, OH
Columbus, OH
Marysville, OH
Wickliffe, OH

Little Hocking, OH
Canton, OH
Columbus, OH
Whitehouse, OH

Columbus, OH
Columbus, OH
Cincinnati, OH
Cleveland, OH
Cleveland, OH
Cleveland, OH
Orrville, OH
Columbus, OH
Dublin, OH
East Liverpool, OH
Findlay, OH
Columbus, OH
Toledo, OH
Lima, OH
Columbus, OH
Boston, MA
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Caprror INTEGRITY GROUP

Jim Samuel, Principal, Capitol Integrity Group

Jim Samuel is the Principal of Capital Integrity Group, Ltd. and
Executive Director for the Ohio Water Partnership.

Jim is a trusted strategist, large-scale issues leader, coalition-
builder and advisor to top executives with more than twenty five
years of cultivating, improving and strengthening legislative,
policy and economic development relationships in both the

. public and private sectors. Over the course of his career, Jim has
successfully developed and driven policy and legislative
initiatives in the area of energy, natural resources, economic
development, infrastructure, manufacturing, workers'
compensation and taxation. Jim remains committed to improving
Ohio's business and industry environment.

Prior to the founding of CIG, Jim served in the public sector under two Ohio governors, including
as the governor's business and industry advisor and liaison to Ohio's business community.
Overseeing seven cabinet agencies including the Public Utilities Commission, the departments
of Development, Transportation, Taxation, Agriculture, the Bureau of Workers' Compensation,
the Ohio Industrial Commission, as well two stand-alone commissions: the Ohio Turnpike
Commission and the Ohio Expo Commission, Jim was responsible for policy review,
assessment, and short and long range policy guidance to the governor. Jim served as a key
broker and strategist of private business and legislative support for tort reform, workers'
compensation reform and the most sweeping tax reform package in Ohio's history. Jim worked
on numerous energy policy matters, including energy security and the response to the 2003
Northeast power blackout. Jim was the administration lead for the 2005 Base Realignment and
Closure process and worked closely with the Lt. Governor/development director to achieve
economic improvements including creation of the Ohio Jobs Cabinet, 2004 jobs bill and the
Ohio Business Development Coalition.

Earlier, Jim served as deputy administrator and director of corporate affairs at the Ohio Bureau
of Workers' Compensation, part of a select team that transformed the largest single-line insurer
with $22 billion in assets and 21 regional offices from the "Silent Killer of Jobs" to an
internationally-renowned managed care model. Jim also served in leadership roles for the
Department of Development and the Ohio Department of Insurance.

Jim has been an active participant in Ohio's academic and research arenas. He was appointed
Fellow to The Ohio State University's Ohio Manufacturing Institute in 2016 and Fellow to the
Levin College of Urban Affairs - Energy Policy Center at Cleveland State University in 2009. Jim
was a co-author of "Driving Ohio's Prosperity," a comprehensive automotive/manufacturing
report outlining current and future growth trends of Ohio's auto manufacturing industry and
served as a strategic advisor and contributor to "An Analysis of the Economic Potential for Shale
Formations in Ohio,"a comprehensive state report evaluating growth models and potential for
development of Ohio's shale industry. Jim was a founding board member of the Nemacolin
Energy Institute, a think tank and consortium involving companies, academics and officials in an
effort to discuss quality processes and ensure coordinated, thoughtful development of a newly-
emerging industry sweeping through the tri-state region.
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is a broad-based and diverse
coalition of businesses

and business organizations that
support improving water quality

policy in the state of Ohio.

Our mission: ensuring a consistent, effective,

and equitable approach to protecting and
preserving Ohio’s natural water resources
with focus on promoting Ohio’s competitive
advantage in clean, safe, affordable water
in all its forms across the state.

JIM SAMUEL
Executive Director

(614) 354-8458
jim@OhioWaterPartnership.com

SHAWN KASYCH
Director of Member Engagement

(216) 299-0901
shawn@OhioWaterPartnership.com

Join the Ohio
Water Partnership

£
B

Ohio Water

PARTNERSHIP <

Ohio Water is Advantage. °

Economic growth is water-dependent, and in comparison to other states‘@and
nations, Ohio is water-rich. Ohio’s industries are driven by an abundant
supply of freshwater from Lake Erie, Ohio’s rivers, and a robust system of
underground aquifers. While droughts, pollution, and depleted groundwater
persist throughout other regions of the United States and the globe, Ohio
enjoys a plentiful supply of water for industry, irrigation, consumption, and
recreation. Water is our advantage — and our goal is to protect it.

Ohio Water is Connection.

From Ohio’s small businesses to the Fortune 500, the Ohio Water
Partnership includes companies of all sizes that recognize the quality
and affordability of Ohio’s water impacts the bottom line.

Our members represent all of Ohio’s key industry sectors including:

*  Healthcare +  Travel & Leisure

*  Construction *  Natural Resources

*  Energy *  Professional Services
* Food & Beverage *  Retail

¢ Agriculture *  Manufacturing

Ohio Water is Policy.

We raise awareness and educate Ohio’s leaders regarding
the importance of:

e Supporting wise use of and enhancing water quality

* Increasing Ohioans’ access to clean, affordable drinking water

*  Encouraging funding for Ohio’s water infrastructure, wastewater
treatment & water supply systems, stormwater and sanitary
collection, storage and treatment

Ohio Water is Action.

Get engaged, become connected — and join the Ohio Water Partnership.

Make a commitment to support the quality of Ohio water, from Lake Erie to
the Ohio River and every inland lake, stream and river in between. Help us
tell the story of water and its importance to Ohio’s business community.

The Ohio Water Partnership is a 501(c)(3) non-profit, presented through
the generous funding of the Cleveland Foundation, The George Gund Foundation
and The Joyce Foundation.
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major underlying policy goals
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and with the direct input from i
the Ohio Water Partnership
Technical Advisory Committee
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" Harmful Algal Blooms
Agricultural Runoff
Nutrient Loading

Infrastructure
Water & Wastewater
Lead Lines & Fixtures

Affordability

Aquatic & Invasive Species
Nature Based Solutions
Wetlands
Habitat Development &
Restoration

Economic Growth & Development
Long-Term Funding for H20Ohio
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Michael Davin
National Association of Manufacturers
Director of Energy and Resources Policy

Michael Davin serves as the NAM’s Director of Energy and Resources Policy. Prior to his time
with the NAM, Michael was a long-time staffer within the office of United States Congressman
Robert Latta (OH-05), where he served as the legislative director. While working for
Congressman Latta, Michael managed the legislative team and successfully guided multiple
bills through the legislative process to be signed into law, including legislation related to nuclear
fuel security, strengthening cyber protections for the electric grid, and identifying threats and
defenses against vehicular terrorism.

Michael received his Master of Arts in Political Science from Villanova University and his
Bachelor of Arts from Saint Joseph’s University. A native of southeast Pennsylvania, Michael is
married to his wife Monica, who is a schoolteacher in Alexandria, VA, and they have two
children, Ethan and Abigail.
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Leah Blinn
Civil & Environmental Consultants, Inc.
Air Quality Lead

Ms. Blinn is a Vice President with Civil & Environmental Consultants, Inc. and is the Corporate
and Pittsburgh Office Air Practice Lead. She is a Chemical Engineer with over 23 years of
experience in managing and executing air quality work for various industries. Her primary focus
is in air dispersion modeling, emission calculations, permitting and compliance. She has
extensive experience in air quality permitting and compliance in the manufacturing industry,
steel plants, natural gas production, and midstream operations throughout the country. She is
active in several industry groups including Air & Waste Management Association, American Iron
& Steel Institute, and the Marcellus Shale Coalition.
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TO: OMA Environment Committee

FROM: James Lee

RE: Environment Public Policy Report
DATE: October 30, 2024

Overview

The OMA has been engaging on a wide range of environmental activity at both the state and
federal levels this quarter.

Legislative initiatives from state lawmakers have slowed down significantly following the passing
of the state budget in the summer of 2023 and the recent short stint of legislation that
accompanied the 2024 capital budget process. Legislative activity is expected to intensify when
legislators return to Columbus after the November general election. Though the volume of
environmental legislation is expected to be light for the remainder of 2024, new legislative
proposals are anticipated to surface in 2025 when state lawmakers kick off the operating budget
process.

On the state regulatory front, the OMA is engaging on proposed water quality rulemakings and
continuing to monitor state implementation of federal mandated air emission requirements.

Federal EPA activity has stalled in the last quarter as the administration appears to be holding off
on major rule proposals before the November election. President Biden's EPA has taken an
aggressive anti-business approach throughout his term, implementing numerous burdensome
regulations that threaten America’s manufacturing competitiveness. That pace is likely to
accelerate following the election outcome, regardless of the outcome. The OMA continues to
publicly pushback against overzealous regulations, which have already increased costs to
businesses by $350 billion, with the current administration’s total regulations already exceeding
the total amount of regulations established in all 8 years of the Obama presidency.

Environment Legislation

Ohio EPA Proposed Air Permit Fee Increases

The Ohio EPA is still considering a potential increase in air permit fees to support the Division of
Air Pollution Control's (DAPC) staffing operations and remain compliant with US EPA standards.
The EPA has not raised it fees since being adopted over thirty years ago in the legislature, leading
to budget shortfalls that will require the US EPA Region 5 to administer Ohio’s air program if
revenues do not increase. Ohio EPA notes that their proposed fee structure is lower than
neighboring states who have also been prompted to raise their fees in recent years.

The Ohio EPA has proposed the following fee structure to generate 7 million in additional revenue:

1. Title V facilities
e Additional base fee of $5,000 per year
e The annual emission-based fee structure will remain the same.

2. Synthetic Minor facilities
e Additional base fee of $5,000 per year
e 50% increase to the current annual emission-based fee structure

3. Permit To Install (PTI) Fees
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e 50% increase of current PTI fee structure

Senate Bill 200: Carbon Capture

Senators Tim Schaffer and Al Landis introduced a placeholder bill in Senate Energy and Public
Utilities Committee stating their intent to move legislation to establish a comprehensive regulatory
framework to ensure the safe and secure deployment of carbon capture and storage technologies
in Ohio. The proposed legislation aims to regulate CCS technologies and carbon dioxide storage
in geological formations, potentially granting Ohio regulatory authority over such operations.

While formal language has not been released to the public, proponents of the legislative concept
testified in support of the effort to implement policies that encourage innovation and the
development of CCS technology to drive economic growth and reduce greenhouse gas
emissions, highlighting the critical impact on Ohio's industrial sectors by providing new avenues
for companies to operate competitively while reducing their environmental impact and creating
jobs.

The OMA will keep members informed on the potential impacts to manufacturers when a formal
sub bill is introduced.

Senate Resolution 296: Opposing Biden’s Greenhouse Gas Emissions

Senators Rob McColley and Bill Reineke have introduced a senate resolution condemning the
Biden administration’s regulations targeting greenhouse gas emissions from coal and natural gas-
fired powerplants. The resolution criticizes the proposals for exceeding the US EPA’s regulatory
authority and highlights the threats to the US economy by imposing unachievable emission
reduction timelines for greenhouse gases, while also requiring the adoption of new technologies
that are not yet commercially available, including carbon capture. The Resolution was passed
and adopted by the Ohio Senate.

Solid Waste Fees Defeated

The OMA continues to monitor Senate Bill 119, which aimed to raise solid waste fees for Ohio
manufacturers in response to concerns about out-of-state waste in Seneca County. Proposed by
Senator Reineke, the bill sought to deter waste export by increasing state fees from $4.75/ton to
$8.50/ton, impacting construction debris fees as well. This would cost Ohio over $150 million
annually and hinder business growth. After opposition from the OMA and testimony by Tim Ling,
Senator Reineke agreed to amend the bill, removing the fee hikes—a significant victory for Ohio
manufacturers. The bill received a fourth hearing in the House but is unlikely pass.

ESG Investing
Senate Bill 6, a bill barring state funds from investing based on environmental, social or

governance practices, has passed the Senate and is currently awaiting House action. Under this
proposed legislation, the board that governs specific funds will not be allowed to adopt a policy
under which the board makes investment decisions with the primary purpose of influencing any
social or environmental policy.

State Requlatory Activity

US EPAs Good Neighbor Rule Paused in Ohio due to Yost's Successful Challenge

In June, the U.S. Supreme Court granted a stay against the U.S. EPA’s so-called “Good
Neighbor Plan,” temporarily blocking its implementation in Ohio. In their decision, the court ruled
that the emissions-reductions standards set by the plan were likely to cause “irreparable harm”
to nearly half of all U.S. states.
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The rule significantly expands federal oversight of interstate air emissions. Ohio Attorney
General Dave Yost joined Indiana and West Virginia in the suit to successfully obtain stay on
the rule which will cost manufacturers and industrial producers an estimated $910 million in
yearly compliance costs. Manufacturers of cement, iron and steel, glass, and chemicals will be
severely impacted by new regulations. Multiple justices on the court have publicly stated their
skepticism of the rule and are set to issue an opinion on its constitutionality in a separate case
before the court.

The OMA issued a statement on the block, pointing out the unattainable and damaging
standards the rule would have put in place, and thanking Ohio Attorney General Dave Yost for
leading the charge to challenge the rule. Bricker Graydon has produced a memo for OMA
members, outlining the Good Neighbor Plan’s impact on Ohio manufacturers which can be
found in today’s environment materials.

Lucas County and Toledo Sue USEPA Over Maumee Watershed TMDL General Permit

Lucas County and the City of Toledo have filed a lawsuit against the U.S. Environmental
Protection Agency (US EPA). The lawsuit alleges that the EPA knowingly violated the Clean
Water Act by approving the total maximum daily load (TMDL) plan to restore the western basin
of Lake Erie. This legal action is part of a broader effort to combat harmful algal blooms in Lake
Erie, which have been a persistent environmental issue. The county commissioners argue that
the TMDL plan, which is a regulatory component of the Clean Water Act intended to address the
cleanup of impaired waters, fails to meet the legal standards necessary to prevent the pollution
that leads to these algal blooms. They are particularly concerned about the runoff from “mega
farms” and other non-point sources, which they believe is a significant contributor to the
problem. The OMA advocated for the northwest region’s manufacturers during the drafting of
the TMDL plan, pushing back against inequitable policy proposals unfairly targeting point
sources, which are not responsible for the major sources of pollution that come from non-point
sources like agricultural runoff.

H20hio PFAS Rivers Survey

The Ohio EPA has announced plans to utilize H20hio Funds for a comprehensive statewide
river survey focused on PFAS contamination. This initiative positions Ohio as the first state in
the country to embark on such an extensive survey. Although the Governor has clarified that
this effort is not a prelude to immediate regulations and defers to the federal government for
remediation guidelines, concerns over data collection remain as the results could be
weaponized as a precursor to future regulatory actions from succeeding administrations or the
legislature.

New Nutrients Implementation of Water Quality Standards Rule
Ohio EPA is considering a new rule to determine if streams and rivers are impaired by
excessive nutrients, using a weight of evidence approach for consistency.

In June, the OMA submitted comments supporting this approach and emphasized using the
2015 Stream Nutrient Assessment Procedure (SNAP) for the proposed Nutrient ESO. The OMA
also raised concerns about the 2018 framework for large river rulemaking in developing the
Nutrient Implementation Standards rule. Both comments can be found in today’s materials.
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OMA Engages on Ohio EPA’s New Implementation of Water Variance Rule

The Ohio EPA has proposed a new Water Quality Standards Variance Rule (OAC 3745-1-38) to
allow some manufacturers to meet adjusted, achievable water quality limits. This rule is
intended to help companies gradually improve water quality when full compliance with strict
standards isn't feasible, as seen with pollutants like mercury.

The OMA provided comments on August 23, 2023, supporting the rule’s approach for certain
ammonia discharges. However, OMA raised concerns about Ohio EPA’s methods for setting
these variance limits, particularly for mercury, which sometimes sets limits below what is
realistically achievable. OMA has urged Ohio EPA to revise its guidance to make these permit
limits more attainable for manufacturers. Those comments can be found in today’s meeting
materials.

Cleveland Ozone Nonattainment

The OMA has been engaging on forthcoming ozone attainment rules that will impact the
Cleveland area. The area is failing to meet required ozone standards set for August 2024 based
on monitoring data from 2021-2023. If this trend continues, Cleveland will be reclassified to a
more serious nonattainment level, triggering stricter Clean Air Act rules that will directly impact
manufacturers.

In March, the OMA made comments on Ohio EPA’s proposed rules, which can be found in
today’s meeting materials. The OMA hosted an informational webinar with Ohio EPA staff on
May 29 outlining next steps for the state’s rule out of these new regulations that can be found on
the OMA’s website.

Federal Requlatory Activity and OMA Action

Biden Administration Publishes “Wish List” for Upcoming Regulations

The Biden Administration recently unveiled a “wish list” of regulations to add to the regulatory
onslaught coming out of Washington. The list includes the U.S. EPA’s rule on greenhouse gas
emissions from existing natural gas power plants, the last of its rules on implementing the 2016
amendments to the Toxic Substances Control Act, and the final version of a far-reaching update
to hazardous air pollutant reporting requirements. The entire list can be found on the Regulation
Information website: https://www.reginfo.gov/public/do/eAgendaMain

PM2.5 Standard

In a devastating blow to manufacturers, the Biden administration finalized the US EPA’s PM 2.5
rule, lowering the National Ambient Air Quality Standards for fine particulate matter to 9
micrograms per cubic meter. Lowering this standard will force manufacturers to comply with
unattainable emissions requirements, cost as much as $197 billion in lost U.S. economic
activity, and result in a loss of 974,000 jobs nationwide.

The OMA has made numerous efforts to oppose the rule through public comments and coalition
letters to federal agencies, congress, and the white house. Upon release of the final rule,
President Ryan Augsburger issued as statement opposing the rule as a disaster for
manufacturers in Ohio.

In June, the National Association of Manufacturers (NAM) filed the opening brief in litigation
opposing the rule. The OMA will keep its members apprised of the efforts to fight this rule in the
courts. The OMA hosted an informational webinar with Ohio EPA staff on May 29 outlining next
steps for the state’s rule out of these new regulations that can be found on the OMA’s website.
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US EPA Reinserts Nuisance Rule

U.S. EPA issued a proposed rule in February to reverse its prior November 2020 final action
removing Ohio’s air nuisance rule from the Ohio State Implementation Plan (SIP). The proposed
rule follows a 6th Circuit decision remanding the 2020 removal action back to the EPA for
further consideration.

The OMA supported the November 2020 final action and filed an amicus brief in the 6th Circuit
matter, urging the court to uphold the EPA’s decision. The current proposed rule would
determine that the prior November 2020 action was in error and correct that action by
reinstating the air nuisance rule back into the SIP.

The rule is a direct threat to manufacturers, making it easier for environmental activists to target
companies with frivolous lawsuits. The OMA has made formal comments to the US EPA
opposing the rule. Contact James Lee at jlee@ohiomfg.com if you wish to read the comments.
Staff will keep members informed of future actions to oppose the reinstatement of this rule.

AERR Revisions

The OMA made comments in opposition to the US EPA’s proposed revisions to the Air
Emissions Reporting Requirements (AERR). The proposed revisions will significantly impact
manufacturers by increasing compliance costs, introducing uncertainty in reporting, and
mandating the collection of hazardous air pollutants (HAPs). This will place serious financial
burdens on manufacturers, particularly small businesses, potentially leading to increased
litigation and compromising the accuracy of emissions data. Additionally, the revisions include
substances like PFAS in their requirements without providing sufficient toxicity data, potentially
opening reporting to the nearly 15,000 PFAS compounds that exist in the supply chain.

According to the EPA’s own estimates, the proposed Air Emissions Reporting Requirements will
have a compliance cost of over $3 billion and impact 120,000 facilities, of which 43,000 are
small businesses.

TSCA PFAS Reporting Delayed to 2025

The U.S. Environmental Protection Agency (EPA) has extended the TSCA (Toxic Substances
Control Act) PFAS reporting deadline for manufacturers and importers from the originally set for
November 12, 2024 date to July 11, 2025, due to resource constraints. Under this TSCA
requirement that was finalized in the fall of 2023, companies that have manufactured or
imported PFAS or PFAS-containing products since 2011 must report detailed data on uses,
volumes, and associated risks. The extension gives companies additional time to gather the
necessary information, including coordinating with suppliers.

PEAS Drinking Water Standards

The Biden administration finalized its excessively stringent PFAS Drinking Water Standards rule
that will require utilities to reduce PFAS compound levels to the lowest level they can be reliably
measured. The already exceptionally low standards will be reduced from 70 parts per trillion to 4
parts per trillion. The rule will lead to significant cost increases throughout the supply chain
impacting not only manufacturers but the US economy as a whole.

The OMA has engaged on this rule through multiple comments to federal agencies and alerted
state regulators of its detrimental impact since the rule was proposed in 2023. In the weeks prior
to finalization, The OMA wrote to the Biden White House asking the administration to rescind
their unattainable drinking water standards that fail to provide benefits to public health and
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threaten Ohio’s manufacturers with inordinate compliance burdens and costs. That letter can be
found in today’s Environment materials.

Additional PFAS Regulations
Actions on PFAS from federal and state policy makers have been making headlines.
Manufacturers should be keeping up with multiple developments including:

¢ The Recent publication of US EPA'’s final rule designating PFOA and PFOS hazardous
substances under CERCLA. The rule is the agency’s first-ever use of CERCLA § 102 to
designate hazardous substances — and in a recent announcement the US EPA
announced their enforcement discretion policy essentially stating that they will not target
public entities and agriculture — suggesting their focus for enforcement is set solely on
manufacturers.

e The US EPA’s TSCA rule broadening scope mandated reporting requirements on the
presence of 1,462 PFAS chemicals in their processes and products dating back to 2011.

e Proposed TRI rules that would Categorize all PFAS as chemicals of special concern
(COCS), eliminate exemptions for reporting trace amounts of PFAS and mandate
suppliers to inform purchasers of any product containing COCS, regardless of quantity
or concentration.

e Extensive new PFAS Air Emission reporting requirements proposed under the US EPA’s
Air Emissions Reporting Requirements (AERR)

¢ Incoming proposed rules from the US EPA that that would require the investigation and
clean-up of certain PFAS at facilities that manage hazardous waste

¢ Finalized Automatic Additions of Seven PFAS compounds required for TRI reporting in
2024.

e The DeWine Administration’s efforts to implement a statewide survey of Ohio’s rivers for
PFAS contamination.

¢ The DeWine Administration’s use of Battelle’s PFAS Annihilator to destroy stockpiled
firefighting foam containing PFAS. Battelle’s technology has been patented to effectively
destroy and remediate PFAS compounds in wastewater to non-detectible levels.

Methylene Chloride Ban
The US Environmental Protection Agency has finalized its ban on specific uses of methylene
chloride.

The OMA submitted comments opposing the proposed ban which takes a throw-the-baby-out-
with-the-bath-water approach by extending the ban to commercial and industrial entities,
including manufacturers, who have been safely using methylene chloride for specific critical
functions for decades. There is no viable alternative for manufacturers to methylene chloride for
certain adhesive production.

Though the finalized rule imposes significant chemical and safety regulatory burdens on
manufacturers, the OMA’s comments, which garnered national media attention, were effective
in securing certain carveouts for manufacturers that allow continued use of methylene chloride
as an adhesive for acrylics and polycarbonate, with select exemptions being granted allowing
continued industrial use of Methylene chloride for the next 5 years.

You can find the OMA’s comments in this section’s meeting materials.
Click here for Environment Community articles from previous Leadership Briefings
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Environment Legislation
Prepared by: The Ohio Manufacturers' Association
Report created on October 28, 2024

FY24-25 OPERATING BUDGET (EDWARDS J) To make operating appropriations for the biennium
beginning July 1, 2023, and ending June 30, 2025, to levy taxes, and to provide authorization and
conditions for the operation of state programs.
Current Status: 1/24/2024 - Consideration of Governor's Veto; Senate Overrides Veto,
Vote 24-8
State Bill Page: https://www.legislature.ohio.gov/legislation/legislation-
summary?id=GA135-HB-33

CREATE RIVER COMMISSION (ROBB BLASDEL M, JONES D) To create the Ohio River Commission
of Ohio.
Current Status: 6/25/2024 - House Economic and Workforce Development, (First
Hearing)
State Bill Page: https://www.legislature.ohio.gov/legislation/legislation-
summary?id=GA135-HB-469

TRAINS - HAZARDOUS MATERIALS (ROBB BLASDEL M, MCNALLY L) To urge the United States
Congress to pass legislation requiring railroad companies to inform local and state government officials
when trains carrying potentially hazardous materials travel through their respective jurisdictions.
Current Status: 3/23/2023 - ADOPTED BY HOUSE; Amended on Floor, Resolution Vote
94-1
State Bill Page: https://www.legislature.ohio.gov/legislation/legislation-
summary?id=GA135-HR-33

ESG POLICIES-STATE ENTITIES (SCHURING K) Regarding environmental, social, and corporate
governance policies with respect to the state retirement systems, Bureau of Workers' Compensation,
and state institutions of higher education.
Current Status: 6/18/2024 - House Financial Institutions, (Second Hearing)
State Bill Page: https://www.legislature.ohio.gov/legislation/legislation-
summary?id=GA135-SB-6

WASTE DISPOSAL LAW CHANGES (REINEKE W) To make changes to the laws governing the
transfer and disposal of solid waste and construction and demolition debris, including increasing certain
fees.
Current Status: 5/1/2024 - House Energy and Natural Resources, (Fourth Hearing)
State Bill Page: https://www.legislature.ohio.gov/legislation/legislation-
summary?id=GA135-SB-119

URGE CONGRESS-TRAIN LEGISLATION (RULLI M) To urge the United States Congress to pass
legislation requiring railroad companies to inform local and state government officials when trains
carrying potentially hazardous materials travel through their respective jurisdictions.
Current Status: 3/8/2023 - Referred to Committee Senate Transportation
State Bill Page: https://www.legislature.ohio.gov/legislation/legislation-
summary?id=GA135-SR-36
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Environment

Analyzing Progress in Lake Erie for Runoff Reduction
October 18, 2024

A recent article in Crains Cleveland examines the continued efforts to reduce non-point source
phosphorus runoff in Lake Erie following major Algal blooms from over a decade ago.

As contiguous states have made progress toward their goals of 40 percent reduction of runoff,
largely caused by the agricultural sector and municipalities.

The OMA has fought vigorously against attempts to unfairly regulate industry on this issue,
which has not been a major source of runoff. 10/14/2024

U.S. Supreme Court Declines to Pause EPA Rules on Methane, Mercury
October 11, 2024

Last Friday, the U.S. Supreme Court declined to pause the Biden administration’s new federal
air pollution rules to tighten limits on mercury and methane.

The regulations, issued under the Clean Air Act, aim to cut mercury and other metals from coal-
fired power plants emissions, as well as methane and other gases known as volatile organic
compounds from oil and gas production.

For manufacturers, particularly those in the energy industry, the new rules will likely result in
increased operational costs in the form of costly upgrades in monitoring equipment, curb flaring,
and participation in programs to detect large methane emissions. 70/2/2024

Ohio EPA Seeking Feedback on Water Quality Standards Rule
October 4, 2024

The Ohio EPA has asked the OMA to participate in a stakeholder workgroup providing input into
the updated water quality standards rule.

The rule updates will govern how the Ohio EPA determines if streams and rivers are impaired
for aquatic life use due to excessive nutrients.

OMA members looking to provide feedback and comments can reach out to James Lee.
10/2/2024

Progress for Toledo Waterways with Maumee River Restoration Milestone
September 27, 2024

Recent reports have shown that Toledo-area waterways, including the Maumee River, are
making strides towards restoration goals set by a 1987 U.S.-Canada agreement, with the recent
removal of a key impairment due to the clean sediment from the Toledo shipping channel.
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This progress is partly funded by President Biden’s Infrastructure Investment and Jobs Act,
which allocates $1 billion to the Great Lakes Restoration Initiative, enhancing efforts to restore
polluted areas. As a result, Ohio’s remaining areas of concern are expected to be addressed by
2030, supporting local ecosystems and potentially boosting recreational and commercial
activities. 9/18/2024

New EPA Requlatory Agenda Signals Stricter Controls on PFAS and Other Chemicals
Affecting US Supply Chain
September 20, 2024

The EPA’s Spring 2024 Unified Regulatory Agenda outlines upcoming actions to increase
restrictions on PFAS and other chemicals, impacting a wide range of products and industries.

Key initiatives include near-zero drinking water standards for PFAS, stricter reporting and
monitoring requirements, and a ban on certain PFAS-containing items like firefighting equipment
and nonstick cookware. Additional regulatory actions under the Toxic Substances Control Act
are also planned, including new risk management rules for various chemicals and revised
procedures for chemical reviews.

These changes pose new compliance challenges for manufacturers and the broader regulated
community. 9/16/2024

Dayton Water Lab Leads Ohio in PFAS Testing Certification
September 20, 2024

The Dayton’s water lab is now the first municipal or commercial lab in Ohio to receive state
certification for PFAS testing, which will help reduce testing costs and ensure quick sample
analysis.

This certification allows Dayton to proactively address the presence of PFAS, or “forever
chemicals,” in its water supply, protecting over 400,000 residents. The lab can also analyze
water samples for outside organizations, potentially generating revenue and reinforcing
Dayton’s leadership in water safety and quality. 9/74/2024

EPA Delays PFAS Reporting due to Administrative Burden
September 13, 2024

The EPA is delaying the mandated reporting period for PFAS by eight months, now opening in
July 2025 and closing in January 2026, due to the complex administrative burden. The decision
aims to give businesses and regulators more time to gather and submit accurate data on PFAS
use. The National Association of Manufacturers welcomed the delay but continued to express
concerns over the significant costs and workload involved in complying with the retroactive
reporting requirements. 9/5/2024
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Trump Vows to Roll Back EPA Rules
September 6, 2024

The Trump campaign has recently vowed to roll back the Biden-Harris administration’s energy
and climate regulations including the recently finalized power plant rules that require a 90
percent reduction in carbon emissions. The campaign backs their proposed revocation of these
rules, citing the severe impact of the rules on the energy industry, grid reliability, and the
economy.

If re-elected, Trump plans to boost oil, gas, and coal production while scrapping rules that force
power plants to cut carbon emissions. 9/5/2024

Ohio, Others Ask Supreme Court to Halt EPA Methane Rule
August 29, 2024

A coalition of states, including Ohio, have asked the U.S. Supreme Court to halt a Biden
administration rule that would cut methane from oil and gas production.

The state’s argument centers on the fact that the rule is too prescriptive in how oil and gas
companies achieve the emission standards set. While the EPA does have the authority to set
emission standards, too stringent or unobtainable procedures would hamstring production of
fossil fuels.

This is the latest challenge of EPA rules at the highest court, as_last week, a similar number of
states challenged the EPA’s “Clean Power Rule”. 8/28/202

EPA Challenges Freeze Request on Power Plant Rule
August 23, 2024

The United States Environmental Protection Agency (EPA) in a brief filed this week to the U.S.
Supreme Court, challenged calls for an emergency stay request of it's carbon rule for power
plants.

The rule, which was previously upheld by a federal appeals court last month, is being
challenged by several states, including Ohio Attorney General Dave Yost, to stay the agency’s
rule of emission limits for new gas and existing coal-fired power plants.

The EPA and critics of the rule are posturing for a legal battle, and with the court more likely to
use the emergency docket, the battle will likely continue.

The justices have previously used the emergency docket to block similar “clean power”
initiatives, blocking an Obama era rule in 2018 which would eventually be invalidated in
the 2022 West Virginia v. EPA. 8/19/2024
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EPA’s “Clean Power Rule” Remains in Effect Amid Legal Challenge
August 16, 2024

Last month, a federal appeals court ruled that a U.S. Environmental Protection Agency (U.S.
EPA) regulation aimed at limiting planet-warming emissions from coal-fired power plants can
remain in force as legal challenges continue.

The rule is the first time the federal government has restricted carbon dioxide emissions from
existing coal-fired power plants. It would force future electric plants fueled by coal or natural gas
to regulate up to 90% of their carbon emissions. 8/15/2024

New 3D-Printed Technology Removes PFAS from Water
August 9, 2024

A newly invented ceramic-infused monolith may be the key to removing PFAS from water.
Researchers at the University of Bath have developed 3D-printed structures, infused with
ceramic that can capture up to 75% of PFAS from water over several hours.

The high surface area of the monoliths are bonded with indium oxide, allowing them to attract
and capture PFAS. These waffle shaped structures could be a key technology as state and
federal officials continue to impose limits on PFAS chemicals as a byproduct of manufacturing.
8/8/2024
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The Ohio Manufacturers’ Association (OMA) is excited to announce this year’s OHIO IS THE POWERHOUSE
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Ohio’s manufacturers at the forefront in pursuit of
environmental stewardship: James Lee

Updated: May. 31, 2024, 5:45 a.m. | Published: May. 31, 2024, 5:45 a.m.

g O X N WA

By Guest columnist, cleveland.com and The Plain Dealer

COLUMBUS, Ohio -- Manufacturing is the foundation of Ohio’s economy and the greatest contributor to the
state’s GDP, to the tune of $133 billion, providing high-paying employment opportunities to nearly 700,000

Ohioans of all education levels.

These jobs pave the path to the middle class and lay the foundational building blocks for growing economic
prosperity in communities throughout the state. Manufacturers understand that these strengths mean little,

however, if they come at the expense of the places we live.
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Contrary to aging stereotypes of smokestacks and wasteful byproducts, manufacturing’s success today has not
come at the expense of our state’s air, water, or soil. Rather, Ohio’s manufacturers are leading the charge in

reducing air emissions, water discharge pollution, and pioneering recycling efforts — all while providing

economic benefits for their employees and surrounding communities.

James Lee is the director of public policy for the Ohio Manufacturers’ Association, specializing in environmental policy. ohio
manufacturer's association

Let’s look at the facts:

One of the most notable achievements of Ohio’s manufacturing industry is its remarkable progress in reducing
air emissions. Through billions of dollars in investments toward innovative technologies, manufacturers have
significantly lowered their carbon footprint, improved air quality, and safeguarded public health. From
investing in cleaner energy sources to implementing energy-efficient practices, Ohio’s manufacturers have

demonstrated their commitment to combating climate change while maintaining their competitive edge.

Since 1988, industrial investments in air quality have contributed to a nearly 90% reduction in total air
emissions, according to the Ohio Environmental Protection Agency, as noted in our 2024 “Ohio Manufacturing
Counts” report. Since 1980, per the same source, Ohio has seen a 60% reduction in carbon monoxide emissions
and a nearly 90% reduction in nitrous oxide and particulate matter. Sulfur dioxide emissions have also seen a

reduction of over 95%.

But Ohio’s manufacturers are not resting on their laurels.
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Earlier this year, steel manufacturer Cleveland-Cliffs, glassmakers O-I Glass and Libbey Glass, and ketchup
titan Kraft Heinz were among the recipients of a $6 billion investment from the U.S. Energy Department for
decarbonization efforts. This commitment from the manufacturing industry to further advance environmental

stewardship is projected not just to slash emissions by up to 99%, but also create thousands of jobs.

Intel Corp., which is constructing a $28 billion production facility in central Ohio, dubbed the Silicon
Heartland, is emblematic of other leading technology manufacturers, setting a goal of achieving net zero
greenhouse gas emissions by 2040. The Intel campus just east of Columbus will use 100% renewable electricity

and achieve net positive water worldwide by 2030.

In addition to mitigating air and water pollution, Ohio’s manufacturing industry has emerged as a leader in
recycling efforts. Manufacturers have implemented comprehensive recycling programs to reduce waste and

promote circular economies, turning industrial byproducts into valuable resources.

In fact, according to the Ohio EPA, Ohio’s industrial recycling practices far outpace that of any other competing
business sector, with manufacturers leading the way in reducing and recycling 53% of materials in 2021 as
compared to 28% by residential and commercial users. Examples include innovative product packaging,

recycling scrap materials, and repurposing production waste.

Ohio’s manufacturers are driving innovative environmental solutions across the supply chain to the benefit of
us all. While many might first associate manufacturing with family-sustaining careers and other economic
benefits, it is important to remember the positive environmental impact the industry provides for our
communities, and part ways with outdated misperceptions to the contrary. Ohio manufacturers’ commitment

to reducing environmental impact is a testament to the transformative power of innovation and collaboration.

James Lee is the Director of Public Policy for the Ohio Manufacturers’ Association, specializing in environmental policy.
Previously, Lee served on the legislative affairs team for the Ohio Department of Development in the DeWine

administration and worked in various roles for the Ohio House of Representatives.
Have something to say about this topic?

* Send a letter to the editor, which will be considered for print publication.

* Email general questions about our editorial board or comments or corrections on this editorial to Elizabeth

Sullivan, director of opinion, at esullivan@cleveland.com

If you purchase a product or register for an account through a link on our site, we may receive compensation. By using this site, you
consent to our User Agreement and agree that your clicks, interactions, and personal information may be collected, recorded, and/or
stored by us and social media and other third-party partners in accordance with our Privacy Policy.
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7126/24, 8:20 AM STATEMENT: The OMA Issues Statement on SCOTUS Halt of 'Good Neighbor' Rule

If this e-mail does not display properly, click here to view our online version.
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OHIO MANUFACTURING

For Immediate Release

The OMA Issues Statement on SCOTUS Halt of 'Good
Neighbor' Rule

COLUMBUS, Ohio — The Ohio Manufacturers' Association President Ryan Augsburger today
issued the following statement on the temporary block of the Environmental Protection Agency’s
'Good Neighbor Plan' by the U.S. Supreme Court:

"The decision by the Supreme Court today is a win for manufacturers across the country against
the onslaught of unobtainable standards being pushed out of Washington.

The 'Good Neighbor Plan' sets a scientifically unobtainable air emissions standard that
threatens to hamstring Ohio's competitiveness, job growth, and the livelihoods of communities
with only a negligible benefit to the environment.

Ohio manufacturing leaders commend Attorney General Dave Yost for his leadership in
challenging the unreasonable regulations before the highest court to defend Ohioans from
higher costs and lost jobs."

HH#

The Ohio Manufacturers' Association is Ohio's largest statewide business association comprised solely of
manufacturers. Established in 1910, the OMA's mission is to protect and grow Ohio manufacturing. It
represents manufacturers of all sizes in every subsector of the industry. Manufacturing is Ohio’s largest
economic sector, employing approximately 690,000 Ohioans and contributing more than $133 billion annually
to the economy. Visit ohiomfg.com, or follow us on LinkedIn, Twitter, Facebook, and YouTube.

Tom Evans

Director, Communications and Marketing
(614) 557-0937

tevans@ohiomfg.com
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ASSOCIATION

June 28, 2024
VIA Electronic Mail (dsw_rulecomments@epa.ohio.gov)

Rule Coordinator

Ohio EPA, Division of Surface Water
P.O. Box 1049

Columbus, OH 43216-1049

Re: Comments of the Ohio Manufacturers’ Association on Ohio EPA’s Early
Stakeholder Outreach — New Implementation of Water Quality Standards
Rule (OAC 3745-2)

Dear Ohio EPA:

Pursuant to Ohio EPA’s Early Stakeholder Outreach for the New Implementation of
Water Quality Standards Rule dated May 2024 (the Nutrient Implementation Standards
ESO or Nutrient ESO), the Ohio Manufacturers’ Association (OMA) is hereby providing
Ohio EPA with written comments regarding Ohio EPA’s Nutrient ESO in accordance
with the associated June 28, 2024, deadline for comments.

The OMA is dedicated to protecting and growing manufacturing in Ohio. The OMA
represents over 1,400 manufacturers in every industry throughout Ohio. For more than
100 years, The OMA has supported reasonable, necessary and transparent
environmental regulations that promote the health and well-being of Ohio’s citizens. The
OMA appreciates the opportunity to comment on Ohio EPA’s Nutrient Implementation
Standards ESO. Members of the OMA have the potential to be significantly impacted by
new implementation standards for nutrients in surface water, either as holders of
individual NPDES direct discharger permits or as businesses that discharge through
municipal wastewater systems that would ultimately have to comply with the rule. To
this end, OMA participated in both the 2014/2015 Stream Nutrient Assessment
Procedure (SNAP) technical advisory group (TAG) and in the 2018 stakeholder process
for the Nutrient Standards for Large Rivers ESO, both predecessors to the current
Nutrient ESO.

The OMA presents the following comments regarding the Nutrient Implementation
Standards ESO:

1. General Support for Weight of Evidence Approach.

Subject to our further comments in this letter and to future input in the stakeholder and
rulemaking process, OMA supports Ohio EPA’s proposed use of a “weight of evidence”
approach to evaluate the impacts of nutrients on streams. OMA’s support is evidenced
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Comments of the OMA on May 2024 Nutrients ESO
June 28, 2024
Page 2

by its participation in the 2015 SNAP TAG and development of the associated proposed
rule outline and decision matrix incorporated into SNAP. The weight of evidence
approach reflects the complex confounding factors that influence the extent to which
certain nutrients at certain loadings will impact a given stream and is essential to
ensuring a rule based on sound science and addressing real (versus theoretical)
impairments. OMA also supports development of the rule as an implementation rule to
support decision-making regarding potential stream impairments in Ohio, so long as the
implementation rule does not artificially identify “impaired” waters based on arbitrary
adoption of unduly stringent target parameters.

2. Importance of the 2015 SNAP, Rule Outline and Flow Charts.

The OMA believes that Ohio EPA should rely upon the 2015 SNAP (and resulting rule
outline and implementation flow charts for point and nonpoint sources) as the guiding
force for the current proposed Nutrient ESO. The SNAP resulted from a robust and
thorough stakeholder process that represented the expertise and feedback of a wide
range of interested parties: agency representatives, environmental, industry, municipal
and agricultural groups, academic advisors and water consultants, to name a few. The
stakeholders developed a workable, effective and efficient rule framework, with
appropriate target conditions and ranges, that would be protective of Ohio’s streams
while minimizing the risk of artificially identifying water bodies as impaired and the
resultant unreasonable costs to address such an artificial designation.

OMA incorporates by reference its prior feedback in the SNAP process, which is
referenced in the Nutrients ESO" and requests that the SNAP serve as the primary
framework for the new Nutrient Implementation Standards rulemaking.

3. Concerns Regarding 2018 Large River Nutrient Standards ESO

The Nutrient Implementation Standards ESO indicates that Ohio EPA will be
considering the 2018 large river rulemaking in developing the Nutrient Implementation
Standards rule. The OMA has serious concerns regarding certain elements of the 2018
proposed framework and we hereby incorporate by reference OMA’s October 26, 2018,
“Comments on Ohio EPA’s Early Stakeholder Outreach — Nutrient Water Quality
Standards for Ohio’s Large Rivers (OAC 3745-1-36) and we have attached a copy of
these comments as Attachment 1.

The OMA specifically requests that Ohio EPA incorporate each of these important
comments into the Impairment Standards rulemaking. The OMA also reserves the right

! Nutrient Technical Advisory Group: epa.ohio.gov/divisions-and-offices/surface-water/reports-
data/nutritient-technical-advisory-group-tag (Nutrient ESO at 2.).
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Comments of the OMA on May 2024 Nutrients ESO
June 28, 2024
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to provide further comment based on its continued review of new information and
analysis referenced in the Nutrient Impairment Standards ESO and as may be provided
by Ohio EPA or stakeholders in the rulemaking process.

4. Response to Ohio EPA’s ESO Questions.

The comments presented in this letter generally respond to the questions that Ohio EPA
presents in the Nutrient Impairment Standards ESO. As to Ohio EPA’s request for
feedback on the impact of the proposed rule on business in Ohio, the OMA believes that
generally, if the rule is drafted in a scientifically-sound and reasonable manner that
reflects stakeholder input and is designed to identify actual nutrient impairments, Ohio
business and residents will likely benefit. However, if the rule unnecessarily regulates
nutrients that are not actually causing impairments to Ohio waters or imposes inefficient
or arbitrary compliance requirements, such an over-reaching rule will harm not only
businesses by imposing unnecessary and potentially exorbitant cost on industry but will
also harm municipalities and by extension all residents of Ohio.

5. Request for a Robust Stakeholder Process to Support Rule Development.

The OMA requests that Ohio EPA adopt a stakeholder process, similar to the SNAP
TAG, to allows the agency to capture the significant expertise and experience of
multiple stakeholder groups in development of a defensible and workable
implementation rule. We believe that, as with the 2015 TAG, engaging the stakeholders
in the development process will likely generate a widely acceptable, protective and cost-
effective rule and will reduce the risk of a failed rulemaking.

We further request that the stakeholder process begin as soon as possible, before the
rule framework is developed. Ohio is fortunate to have, and should take advantage of
its, many informed, interested and thoughtful stakeholders who bring to the table a
tremendous amount of expertise and perspective on the issue of nutrients and water
quality. For a successful stakeholder process, the underlying data and analyses that will
be used in the new implementation procedures should be presented to the stakeholders
so that they can fully understand the assumptions and potential limitations, particularly
with respect to large rivers.

* * *

OMA requests that Ohio EPA incorporate these comments into the Nutrients
Implementation Standards rule development, and we look forward to further discussion
with Ohio EPA and other stakeholders regarding this important rulemaking through a
stakeholder process for rule development and implementation. We believe that the
small stream nutrient TAG process resulted in a scientifically-sound, protective and
cost-effective rule framework and that the most efficient and protective approach to this
rulemaking will be one that carries over the strong attributes of the small stream SNAP
framework.
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The OMA would like to thank Ohio EPA for the opportunity to comment and to

participate in this rulemaking process. We look forward to working with Ohio EPA as

these comments are taken into consideration and to providing additional feedback

throughout this rulemaking process.

Sincerely,

/O

e

James Lee
Director, Public Policy Services

Enclosure: Attachment 1
CC: Julianne Kurdila, Committee Chair
Christine Rideout Schirra, Esq.
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October 26, 2018

VIA Electronic Mail (dsw_rulecomments@epa.ohio.gov)

Rule Coordinator

Ohio EPA, Division of Surface Water
P.O. Box 1049

Columbus, OH 43216-1019

Re: Comments on Ohio EPA’s Early Stakeholder Outreach — Nutrient Water
Quality Standards for Ohio’s Large Rivers (OAC 3745-1-36)

Dear Sir/Madam:

The Ohio EPA Division of Surface Water published an Early Stakeholder Outreach
(ESO) for Nutrient Water Quality Standards for Ohio’s Large Rivers (OAC 3745-1-36) in
August 2018, with comments requested by September 26, 2018. This deadline was
subsequently extended to October 26, 2018. The Ohio Manufacturers’ Association
(OMA) appreciates the opportunity to provide Ohio EPA with the enclosed written
comments on this proposed rule framework for addressing the complex issue of nutrient
impacts in large river systems.

OMA represents more than 1,200 manufacturers in every industry throughout Ohio and
includes many members who directly or indirectly discharge to receiving waters in Ohio
or who engage in business operations impacted directly or indirectly by the regulation of
nutrients. For more than 100 years, OMA has supported reasonable, necessary and
transparent environmental regulations that promote the health and well-being of Ohio’s
citizens. OMA participated in one of the April 2018 public discussion sessions regarding
this ESO framework and reviewed the support materials provided by Ohio EPA, and we
present these comments in furtherance of our long history of support for scientifically
sound, reasonable and protective regulation.

OMA requests that Ohio EPA incorporate the enclosed comments into the ESO rule
framework, and we look forward to further discussion with Ohio EPA and other
stakeholders regarding this important rulemaking through a stakeholder process for rule
development and implementation. We believe that the small stream nutrient TAG
process resulted in a scientifically-sound, protective and cost-effective rule framework
and that the most efficient and protective approach to this rulemaking will be one that
carries over the strong attributes of the small stream SNAP framework.
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If Ohio EPA has any questions regarding the foregoing, please do not hesitate to
contact me or OMA’s environmental counsel, Frank Merrill at Bricker & Eckler LLP (614)
227-8871).

Sincerely,

RlAN e AH

Rob Brundrett
Director, Public Policy Services

CC: Frank L. Merrill, Esq.
Julianne Kurdila, OMA Environment Chair
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OUTLINE
Comments of The Ohio Manufacturers’ Association
on Ohio EPA’s Early Stakeholder Outreach —
Nutrient Water Quality Standards for Ohio’s Large Rivers (OAC 3745-1-36)

BACKGROUND AND OMA’S INTERESTS IN THE RULEMAKING
GENERAL RESPONSES TO ESO NOTICE QUESTIONS

GENERAL COMMENTS
1. Inconsistencies Between Proposed Rule and Technical Basis
a. Technical Basis does not Demonstrate Need
b. Definition of “Large River” for this rulemaking
C. Base Flow
2. Concerns with Technical Basis for Proposed Eutrophication Standards
a. Data Show Proposed Thresholds Not Associated with Impairment
b. Concerns with TSS Component
c. D.O. Range Not an Impairment Threshold
d. Concerns Regarding Scientific Basis for BOD s Standard
e. Concerns Regarding the Scientific Basis for TKN Standard
f. Concern Regarding Use of TSS as an Indicator of Eutrophication
g Concerns Regarding Scientific Basis for TP Target
h. Data from Lower Great Miami River Show Proposed Criteria Not

Necessary
1. Summary of Concerns Regarding Box Model Eutrophication Standards.

3. Conformance with SAB and EPA Guidance Necessary
a. SAB Concerns Must Be Addressed
b. EPA Guidance Must Be Considered

c. Additional Analyses Needed for Criteria Derivation
ADDITIONAL COMMENTS
1. Administrative Review of Decisions

2. Implementation of Box Model in NPDES and TMDL Scenarios

3. Economically Reasonable and Technically Feasible Permit Limits
4. Request for Stakeholder Group to Participate in Rule Development
CONCLUSION
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Comments of The Ohio Manufacturers’ Association
on Ohio EPA’s Early Stakeholder Outreach —
Nutrient Water Quality Standards for Ohio’s Large Rivers (OAC 3745-1-36)

The Ohio Manufacturers’ Association (OMA) respectfully submits these comments for
consideration by the Ohio Environmental Protection Agency (Ohio EPA or OEPA) as part of the
Early Stakeholder Outreach process and as it moves towards further evaluation, development and
implementation of this potential rulemaking.

A. BACKGROUND AND OMA’S INTERESTS IN THE RULEMAKING

The Ohio EPA Division of Surface Water published an Early Stakeholder Outreach for Nutrient
Water Quality Standards for Ohio’s Large Rivers (OAC 3745-1-36) in August 2018, with
comments requested by September 26, 2018. This deadline was subsequently moved to October
26, 2018. Ohio EPA provided a general description of, and background materials related to, the
nutrient water quality rulemaking in the following four documents:

e Early Stakeholder Outreach Fact Sheet (ESO Fact Sheet)
(http://www.epa.ohio.gov/dsw/dswrules.aspx )

e Eutrophication endpoints for large rivers in Ohio, USA. Miltner, R. 2018. Environ.
Monit. Assess (2018) 190:55
(http://www.epa.ohio.gov/Portals/35/rules/large%20river%?20paper.pdf.)

e Presentation Slides (Overview of a Proposed Eutrophication Standard for Ohio’s Large
Rivers)
(http://www.epa.ohio.gov/Portals/35/rules/Large%20River%20Eurtrophication%20Prese
ntation.pdf.)

e A map of Ohio’s large rivers
(http://www.epa.ohio.gov/Portals/35/rules/Ohio's%20Large%20rivers.pdf.)

Ohio EPA also presented information related to this Early Stakeholder Outreach in its April 2018
Stakeholder sessions. With this ESO, OEPA is seeking input from public on the rule framework
and, in order to secure specific feedback from the public, OEPA invites commenters to respond
to a specific list of questions.

OMA very much appreciates the opportunity to comment on this proposed rule framework for
addressing the complex issue of nutrient impacts in large river systems. OMA represents over
1,400 manufacturers in every industry throughout Ohio and includes many members who
directly or indirectly discharge to receiving waters in Ohio or who engage in business operations
impacted directly or indirectly by the regulation of nutrients. For more than 100 years, the OMA
has supported reasonable, necessary and transparent environmental regulations that promote the
health and well-being of Ohio’s citizen. OMA participated in one of the April 2018 public
discussion sessions regarding this ESO framework and reviewed the support materials provided
by Ohio EPA, and we present these comments in furtherance of our long history of support for
scientifically sound and reasonable regulation.
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The first section of these comments presents our high-level responses to each of Ohio EPA’s
targeted ESO questions. The remaining sections of these comments further expand on these
responses and provide our additional comments regarding the proposed framework presented in
the Nutrient Water Quality Standards for Large River ESO.

B. GENERAL RESPONSES TO ESO NOTICE QUESTIONS

The following presents OMA’s general responses to the ESO Notice questions, which responses
are further discussed in later sections of these comments.

. Is the general regulatory framework proposed the most appropriate? Should the Agency
consider any alternative framework?

Response: Subject to the comments provided below, we support the use of a box model concept
similar to the one presented in the Ohio EPA Presentation Slides, where nutrients are looked at
for management decision-making in waters that have been designated as impaired for biological
criteria. (ESO Presentation at 11) With that general support in mind, we have concerns regarding
the selected indicators and their respective values, and the proposed framework needs to more
clearly define the process for determining whether nutrient impacts cause the biological
impairment. Impairment is the driving regulatory framework for the Clean Water Act and the
Ohio Water Pollution Control Act, and the complex issue of the nutrient causal link to
impairment should be addressed in the manner developed for the stream nutrient assessment
procedures (SNAP). The SNAP was developed by OEPA with stakeholder input from a wide
range of water quality experts and evaluates possible nutrient causes using the box model based
on the impairment status (that is, based on whether the river meets applicable water quality
standards, such as DO, IBI, etc).

o Are there considerations the Agency should take into account when drafting this rule?

Response: The proposed rule should be based on attainment of Ohio’s adopted biocriteria for
Fish IBI, MIWB, and macroinvertebrate ICI. If the waters of the state achieve their respective
biocriteria, independent nutrient criteria should not be independently imposed. Further, the
technical concerns outlined in these comments should be addressed in any proposed rulemaking
to address nutrients as a causal factor in rivers that experience nonattainment due to biological
impairment.

o Is there any information or data the Agency should be aware of when developing
program concepts or rule language?

Response: See the comments below regarding additional information or data the Agency should
consider in adopting numeric nutrient criteria. In particular, we reiterate that OEPA should
engage a stakeholder group to provide information, data and further expert support in developing
these rules.

e Ohio EPA would especially like to hear information regarding the following from
stakeholders who may be impacted by this program:
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= Will this regulatory effort have a positive impact on your business? Please explain how.
Will this regulatory effort have an adverse impact on your business? If so, please identify
the nature of the adverse impact (for example, license fees, fines, employer time for
compliance).

Response: As indicated above, Ohio manufacturers will be adversely impacted if the proposed
rule framework is adopted without modification in accordance with these comments.
Specifically, the rules as contemplated would potentially impose significant infrastructure costs
on direct dischargers to meet new (and unnecessary) nutrient criteria. The rules would also
impact indirect dischargers, who would bear the brunt of infrastructure costs incurred by POTWs
or other direct discharges to comply with the rules. Further, these rules will directly and
indirectly impact the agricultural industry and operations.

C. GENERAL COMMENTS

As noted above, we support the approach of a Box Model that assess whether large rivers may be
impaired due to nutrients where those waters that are not in attainment of biological criteria
(Index of biotic integrity (fish), modified index of well being (fish), and Invertebrate Community
Index). These trophic indices provide important information on the overall health of a resource
and whether the aquatic life objectives of the CWA are attained. Where these are met, further
nutrient causal review should be unnecessary or, similar to the SNAP, used in only very limited
situations. Where an impairment of biological criteria (nonattainment of use) does exist, such
status merely describes what exists at a location; they do not explain why the extant condition is
present. Trophic Indices are affected by literally dozens if not hundreds of factors, natural and
man-induced. In situations where the habitat has been greatly altered compared to “unaffected”
conditions, seeking to ascribe an impact to a particular parameter (such as nutrients) is fraught
with uncertainty and should be undertaken in a manner consistent with these comments and our
prior work on the SNAP. The cost of erroneously presuming nutrient control will “fix” the
problem is enormous.

While OMA agrees that nutrient regulation is appropriate where it is confirmed that nutrients are
a primary factor causing adverse impacts on aquatic resources (i.e., impairment or threatened
impairment), the approach presented in the Miltner (2018) paper has the potential to result in
either “eutrophication” unreasonably being equated to “impairment” and in a “default” causal
presumption between certain nutrient indicators and an actual impairment. Either of these
outcomes would have significant cost implications without providing a nexus to improving the
use attainment for the State’s rivers. OMA’s primary concerns with the proposed approach are
further discussed in detail below.

1. Inconsistencies Between Proposed Rule and Technical Basis

The rule proposal is introduced in the Early Stakeholder Outreach and is described as follows:

Ohio Administrative Code (OAC) rule 3745-1-36 is a new rule intended to contain
Ohio’s standards for eutrophication endpoints in Ohio’s Large River Assessment
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Units. Large rivers are those that drain over 500 mi®. This new rule will establish
nutrient standards using the following parameters:

e Sestonic Chlorophyll

5-day Biological Oxygen Demand (BODS)

24-hour Dissolved Oxygen Range (D.O.)

Total Kjeldahl Nitrogen (TKN)

A screening value for Total Suspended Solids (TSS) for sites where chlorophyll data are
lacking

In addition, a target phosphorus concentration is being considered for river segments
that are over-enriched as demonstrated by the standard.

The target endpoints for these parameters are presented in the Presentation Slides in the Box
Model' and the proposed TP target. The technical basis for the proposed eutrophication
parameters and endpoints is presented in Miltner (2018). A review of the technical basis and the
proposed nutrient water quality standards for Ohio’s large rivers shows several inconsistencies
that must be addressed before any final rulemaking. These inconsistencies are discussed below.

a. Technical Basis does not Demonstrate Need

The Early Stakeholder Outreach (ESO) identifies this proposal as nutrient water quality
standards. OAC 3745-1-02 B (26) defines criteria as “elements of water quality standards,
expressed as constituent concentrations, levels, or narrative statements, representing a quality of
water that supports a particular use.” Thus, the proposed endpoints are supposed to be necessary
to protect a designated use. As discussed in Miltner (2018), the use to be protected appears to be
aquatic life use. No information is provided to show that aquatic life uses will be protected if the
criteria are achieved or that aquatic life uses will be impaired if the criteria are exceeded. Further,
the Box Model in the presentation indicates that the parameter will be triggered for review only
where biological impairment is occurring (which we assume to mean nonattainment of the
biological criteria supporting aquatic life use). For clarity, the rule will need to clearly identify
that any nutrient management endpoints are triggered only in cases where a target river
experiences nonattainment due to biological impairment caused by nutrients.

Further to this point, the discussion in Miltner (2018) provides an assessment suggesting that the
proposed rule is not necessary:

Also noteworthy is the observation that within the group free from legacy stressors, over
85% of summary biological index scores generally met established goals (i.e., numeric
biocriteria) despite showing sensitivity across the enrichment continuum. (Miltner (2018)
at 15)

' As a point of clarification, the Box Model distinguishes “Enriched” and “Over Enriched” and characterizes
“Over Enriched” as an “acute condition”. Criteria for other parameters identify acute conditions as causing
lethality and it is not clear if this is the intended meaning in the proposed Box Model.
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Specifically, a review of the data within the group free from legacy stressors suggests that the
proposed criteria are not necessary to protect aquatic life uses. Comment Table 1 summarizes
the median parameter values for sites free from legacy stressors in comparison with the
corresponding aquatic life criteria values. Although the biometrics are met, the proposed
eutrophication criteria for TP, chlorophyll-a, BODs and TSS are exceeded. This observation
highly suggests that the proposed criteria are not necessary to protect aquatic life uses and if
imposed as criteria, would result in significant compliance costs without corresponding benefit.

Comment Table 1: Median Concentrations Reported for Legacy-free Sites

Group TP Chl-a | BODs | D.O. Range | TKN TSS Bio-Metric
(mg/L) | (ug/L) | (mg/L) | (mg/L) |(mgL) | (mg/L) —

. . IBI = 50.
Fish Sites | 0.238 | 48.2 2.9 - 0.68 28.7 MIWB = 10.2
Bug Sites | 0.226 | 20.7 2.7 5.7 0.75 273 | ICI=46.0
Proposed IBI 2 40
Criteria 0.130 | <30 | <25 <6.5 >0.75 | ~20 | MIWB> 8.4

ICI > 36

b. Definition of “Large River” for this rulemaking

The ESO identifies large rivers as river that drain over 500 mi”. The technical basis for the ESO
and the proposed endpoints (Miltner, 2018) was based on an evaluation of streams with drainage
areas ranging from 1,823 km? to 20,849 km? and states that “For the purpose of this study, large
rivers are defined as those with drainage areas greater than 1800 km?. 1,800 km? is equivalent to
approximately 695 mi’. It would seem that the proposed rule, if adopted, should define large
rivers as those with drainage areas greater than 1800 km* (695 mi?).

c. Base Flow

As discussed above, the Box Model characterizes over enrichment (Acute Condition) for
sestonic chlorophyll and BODs concentration under base flow conditions, and the TP target is
specified as a seasonal average under summer base flow conditions. The technical basis for these
criteria (Miltner, 2018) is silent on river flow, so the basis for specifying that any assessment is
constricted by a specific amount of flow in the river is unknown.

2. Concerns with Technical Basis for Proposed Eutrophication Standards

a. Data Show Proposed Thresholds Not Associated with Impairment
Miltner (2018) suggests a threshold relationship between chlorophyll and Fish IBI as follows:

Scatter plots of the biological indicators over various water quality parameters help reveal
the nature of the relationships (Figs. 4 and 5). For example, the fish IBI superficially
shows no relationship with either CHL, TSS, or BODS5 (Fig. 4), but when coded
according to the groups identified in the ordination, a threshold response over CHL and
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TSS is apparent for the reduced set. These responses suggest a high likelihood of
biological impairment when gross levels of enrichment (i.e., ~ 100 pg/l) are indicated by
CHL. (at 8)
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Figure 4. Plot of Fish IBI scores against chlorophyll Figure 5. Plot of EPT Richness against chlorophyll.

These plots are presented suggesting a causal relationship between chlorophyll and the measured
biological metric (either Fish IBI or EPT richness). Notwithstanding that no such cause and
effect relationship has been demonstrated, the coded data on its face show that a chlorophyll
threshold of 30 pg/L is not necessary to protect aquatic life use. Chlorophyll levels above 50
ng/L support Fish IBI scores in excess of 45, which meet the OEPA bio criteria standards for
these waters (OAC 3745-1-07). (Miltner (2018) identifies the IBI bio-criterion for these waters
as 40).

In preparation of these comments, the data for Fish IBI scores in large rivers without legacy
pollution were re-evaluated using the data sets available on the OEPA website. When these data
are plotted using Cartesian coordinates in lieu of log-transformed values for chlorophyll-a, we
get the following relationship (Comment Figure 1):

Comment Figure 1

Group Free from Legacy Stressors - Fish IBI
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Assuming, arguendo, that this is a cause-and-effect relationship, the use of Cartesian coordinates
yields a linear relationship with a very good fit (R* = 0.56). This fit shows that the relationship
between Fish IBI and chlorophyll-a is linear and does not exhibit a threshold response. The
suggested response in Miltner (2018), claiming a threshold response, was an artifact of the log
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transformation, which compressed the x-axis. Moreover, this relationship shows that the Fish IBI
score is not exceeded until chlorophyll-a concentrations exceed 150 pg/L if we accept the OEPA
hypothesis that chlorophyll-a concentration causes aquatic life impairment to fish. Consequently,
there is no scientifically defensible basis to claim that chlorophyll-a concentrations in excess of
30 pg/L cause aquatic life use impairment.”

A similar evaluation was conducted for invertebrate ICI scores, for which OEPA has bio-criteria.
This relationship shows that the invertebrate ICI response is nearly flat and the coefficient of
determination (R?) indicates that chlorophyll-a explains less than 5% of the variability in the
data. Based on this metric, we would conclude that chlorophyll-a does not have any material
effect on macroinvertebrates. (Comment Figure 2).

Comment Figure 2
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A similar plot of EPT Richness versus chlorophyll-a concentration shows EPT Richness
response is virtually flat for chlorophyll-a concentrations above 50 pg/L. Below 50 ug/L, EPT
Richness is highly variable. The overall relationship also has a poor R?, explaining less than 10%
of the variability in the data. (Comment Figure 3)

Comment Figure 3

*Asa point of clarification, the sestonic chlorophyll “Over Enriched” condition in the Box Model indicates
that the frequency of occurrence must be exceeded in “multiple observations™ to represent an acute condition.
The definition of “multiple observations” is the type of issue that should be explored with stakeholder input
during rule development.
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Group Free from Legacy Stressors-
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b. Concerns with TSS Component

Miltner (2018) develops the proposed eutrophication criteria using an evaluation that relies on
TSS data as a proxy for chlorophyll measurement, as follows:

However, because TSS has been collected more routinely and from a greater array of
sites than CHL, and TSS and CHL show a strong linear association (see Table 2), the
large sample size between TSS and TP (and other enrichment indicators) may provide
the power to detect trends not apparent in the CHL-TP relationship. Keeping in mind
that TSS represents suspended sediment, algae, and other organic matter, TSS cannot be
used as a direct proxy for CHL without some adjustment. To adjust for the suspended
sediment component, TSS was regressed against Al and Fe, and the residuals considered
as a rough proxy for chlorophyll, with cases that are overpredicted (i.e., as indicated by
positive residuals) reflecting relatively higher chlorophyll concentrations, and case with
negative residuals indicating relatively higher concentrations of inorganic sediment.
Thus, the binary split in residuals offers a nonarbitrary way to partition nutrient
concentrations and enrichment response variables like TKN, BODS5, and chlorophyll.
Partitioning the latter helps to identify eutrophication benchmarks, and partitioning
nutrient concentrations may help identify nutrient targets for use in managing
eutrophication. (at 4-5)

This approach was used to increase the sample size for subsequent data evaluation to visualize
the distribution of the data within the over-predicted and under-predicted groups. Although this
method may be non-arbitrary, it does not mean that it is appropriate for numeric nutrient criteria
development. The relationships used to develop the residuals is not exact, and minor deviations
that would result in classifications are likely irrelevant.

The binary split was then used to compare the upper 95% confidence interval from the
underpredicted bin to the lower 95% confidence interval from the overpredicted bin as a basis for
evaluating more enriched conditions and setting thresholds in the Box Model. As noted above,
more enriched does not mean impaired. Consequently, these comparisons are not appropriate for
setting numeric nutrient criteria. Moreover, we have never seen this type of analysis used as the
basis for establishing water quality criteria. The administrative record needs to include
justification as to the relevance of such comparisons for establishing threshold concentrations
necessary to support a designated use. An independent scientific peer review should be
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conducted to determine whether this approach is appropriate for numeric nutrient criteria
development before it is used as the basis for the proposed large river eutrophication standards.

On a more fundamental basis, we object to using TSS as a proxy if chlorophyll-a data are not
available for a site. OEPA must use the right data to make an assessment regarding nutrient-
related use impairment, in accordance with USEPA guidance.3 It is inappropriate to substitute
TSS if chlorophyll-a data are lacking.

c. D.O. Range Not an Impairment Threshold

The Box Model identifies a 24-hour D.O. Range of < 6.5 mg/L as acceptable, with a D.O. range
of > 7 mg/L a chronic impairment.* The basis for this magnitude is identified in Miltner (2018)
as a rapid increase in BODs (See Table 6, at 13) and an observed decrease in biological metrics.

[A]s the 24-h range in DO increased, biological measures tended to decline
monotonically up to a point of ~ 7 mg/l, after which the relationship was flat or highly
variable. (Miltner (2018) at 10)

BOD:s is not an aquatic life impairment indicator recognized by USEPA, or any State. Similarly,
D.O. Range is not recognized as an impairment metric in Ohio’s water quality standards or in
EPA guidance. In addition, a decline in biological measures does not necessarily indicate that
impairment of the use has occurred. Moreover, the relationship used to develop this endpoint
(Miltner (2018) Figure 6b) presents a stressor-response evaluation presuming a causal
relationship without any consideration of confounding factors or a consideration of variability or
confidence in the assessment.

? Since 1985, EPA has had a well-defined procedure for developing water quality criteria when it published the
document entitled “Guidelines for Deriving Numerical National Water Quality Criteria for the Protection of
Aquatic Organisms and Their Uses” USEPA 1985 (PB85-227049; hereafter “Guidelines”). The Guidelines
establish a number of very specific scientific thresholds that must be met to establish criteria that meet Section
304(a) mandates, including the following

e  Water quality criteria must ensure use protection “with a small probability of considerable overprotection
or under-protection.” (Guidelines @ 5)

e [tis not enough that the criterion is the best estimate given the available data. Criteria should be derived
“only if adequate appropriate data are available to provide reasonable confidence that it is a good
estimate.” (Guidelines @ 5)

e  C(Criteria must be based upon studies showing a clear dose/response relationship to determine effect
concentration. Data from confounded studies (i.e., results that are influenced by factors other than the
pollutant of concern) should not be used. (Guidelines @ 15, 16, 21)

e All decisions should be based on a thorough knowledge of aquatic toxicology and criteria decisions must
be altered if there is a substantial probability of over or under protection of aquatic organisms and their
uses. (Guidelines @ 18)

e Based on “all available laboratory and field information,” it must be determined that proposed criteria are
“consistent with sound scientific evidence.” If not, another criterion should be derived. (Guidelines @ 57)

* The Box Model as drafted indicates that an acceptable 24-hour D.O. range is <6.5 mg/L and an enriched or

over enriched range is > 7 mg/L. The status for D.O. ranges within 6.5 - <7.0 mg/L is not defined.
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As illustrated in Figure 6 from Miltner (2018), D.O. Range is not associated with any aquatic life
impairment. Observed Fish IBI scores are highly variable and do not fall below the threshold for
impairment (Fish IBI < 40). In fact, the data show that a D.O. Range > 15 mg/L (double the
proposed threshold) supports Fish IBI values from 45 — 50. These observations suggest D.O
Range is not a stressor. Similarly, the relationship between EPT Richness and D.O. Range is flat.
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Figure 6 from Miltner (2018) at 10.

The data for Macroinvertebrate ICI scores in large rivers without legacy pollution were evaluated
using the data sets available on the OEPA website. When these data are plotted, we get the
following relationship. (Comment Figure 4)

Comment Figure 4
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This relationship shows that the invertebrate ICI response to D.O. Range is virtually flat (the
regression explains less than 2% of the variability in the data), and some of the highest ICI scores
coincide with the highest D.O. Range. Based on this metric, we would conclude that D.O. Range
does not have any material effect on macroinvertebrates and that D.O. Range should not be used
to assess aquatic life use attainment or the cause of nonattainment, except in the limited
circumstances in connection with other causal factors.

d. Concerns Regarding Scientific Basis for BODs Standard

The ESO materials present an “acceptable” threshold BODs value of <2.5 mg/L that is based on
statistical evaluations of the TSS data partitions, as follows:

Distributions of confidence intervals from the subsamples suggests that a concentration

of 2.5 mg/L forms a reliable benchmark separating less enriched from more enriched.
(Miltner (2018) at 10).
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When the data for various biological metric scores in large rivers without legacy pollution were
plotted against BODs using the data sets available on the OEPA website, the relationships show
BOD:s is not an appropriate stressor, and the proposed criteria are not scientifically defensible.’

(Comment Figure 5)

Comment Figure 5
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With respect to Fish IBI, the coefficient of determination is relatively low and the data show that
uses are attained, even at the highest measured concentrations of BODs. These data show that 2.5
mg/L is not an appropriate threshold. Moreover, the lack of impairment at the highest
concentrations confirms that this parameter is not an appropriate stressor in evaluating the cause
of non-attainment of biological criteria (see Box Model, “with biological impairment™). These
same observations are also evident when Macroinvertebrate ICI Score is plotted against BODs.
(Comment Figure 6)

Comment Figure 6
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Moreover, the measurement of BODs covaries with the measurement of chlorophyll and should
not act as a stand-alone parameter for assessing whether waters are impaired by nutrients.

Further, the report states that “BODS5, CHL, TKN, and TSS, being indicators of suspended
organic matter, were all positively correlated with each other.” (Miltner (2018) at 5). If BODs
is an indicator of chlorophyll concentration, chlorophyll should be used as the appropriate
metric to indicate eutrophication because chlorophyll is a direct indicator of nutrient

> To reiterate for clarity, enrichment is not the same as impairment and does not (and cannot) serve as the basis
for establishing numeric nutrient criteria. This applies to all parameters identified in the Box Model.
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enrichment while BODs can be elevated without nutrient enrichment (e.g., due to point
source loads of organic materials).

e. Concerns Regarding the Scientific Basis for TKN Standard

The ESO materials present a threshold TKN value of <0.75 mg/L that is based on statistical
evaluations of the TSS data partitions:

Results for TKN suggest that concentrations exceeding 0.7 mg/L are generally
characteristic of a more enriched condition, but the wide range in the lower 95" intervals
from the overpredicted bin subsamples suggests that TKN may not be a reliable stand-
alone proxy for over-enrichment. (Miltner (2018) at 9).

As with BODs, the measurement of TKN covaries with the measurement of chlorophyll and
should not act as a stand-alone parameter for assessing whether impairment of a river is caused
by nutrients. Similarly, if TKN is an indicator of chlorophyll concentration, chlorophyll should
be used as the appropriate metric to indicate eutrophication because chlorophyll is a direct
indicator of nutrient enrichment while TKN can be elevated without nutrient enrichment (e.g.,
due to point source loads of organic contaminants and/or ammonia-nitrogen). Finally, the
evaluation concluded that TKN is not a reliable indicator because of the excessive variability in
the data. Consequently, TKN should not be included as a parameter for assessing eutrophic cause
of impairment in Ohio’s large rivers.

As a final note, a regression of Fish IBI against TKN concentration shows that the relationship
explains less than 10% of the variability (R* = 0.09) and waters with TKN concentrations greater
than 2.0 mg/L support aquatic life uses. (Comment Figure 7)

Comment Figure 7
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f. Concern Regarding Use of TSS as an Indicator of Eutrophication

The Box Model identifies ~ 20 mg/L as a general screening level for inspection of data sets
lacking chlorophyll observations and Table 6 from Miltner (2018) identifies > 25 mg/L as a
screening level when hydrograph is stable. Notwithstanding the inconsistency between the
technical study recommendation and the final value included in the Box Model, it is
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inappropriate to use TSS as an indicator parameter for assessing eutrophic impairment in Ohio’s
large rivers. As presented in the Box Model and in Miltner (2018), TSS was used as a proxy for
chlorophyll when data on chlorophyll are lacking. The only appropriate approach is to collect the
appropriate data on chlorophyll.

Data presented, comparing biological metrics with TSS concentration, show that the aquatic life
impairment threshold (IBI Fish < 40) is attained even when TSS concentrations exceed 100
mg/L. (See, Figure 4b from Miltner (2018), at 9). Miltner (2018) indicates that the data exhibit a
threshold response, which served as the basis for selecting 20 mg/L as the impairment threshold.
However, as with chlorophyll-a, this threshold effect is an artifact of the logarithmic scale used
to plot the data. When the data are plotted using Cartesian coordinates there is no threshold.
(Comment Figure 8). Moreover, this analysis shows that aquatic life uses for fish are not
impaired for TSS concentrations up to 40 mg/L and concentrations in excess of 100 mg/L do not
cause impairment of the fish biocriteria. Consequently, use of TSS as an eutrophication
parameter is not supported.

Q

EFT RAlchirsss

TSS mgl

Figure 4. Fish IBI versus TSS (Miltner (2018) at9) Figure 5. EPT Richness versus TSS (Miltner (2018) at 9)
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Similar observations can be made for the macroinvertebrate metrics. The relationship between
EPT Richness and TSS concentration (Comment Figure 9) is relatively flat and explains less than
5% of the variability in the data. Similarly, the relationship between ICI and TSS (Comment
Figure 10) explains only 2.5% of the observed variability and the waters are not impaired for this
biocriterion at TSS concentrations well above 20 mg/L.
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Comment Figure 9

Comment Figure 10

Furthermore, the Box Model presents the TSS threshold as 20 mg/L without a specified
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averaging period. No data are provided to suggest that instantaneous TSS concentrations have
any bearing on aquatic life health or serve as an indicator of eutrophication.

g.

Concerns Regarding Scientific Basis for TP Target

The Presentation Slides identify a TP target of ~ 130 pg/L (seasonal average; summer base-flow
conditions). The basis for this value and how it is supposed to be used is contained in Miltner

(2018).

Partitioned by whether the residuals from the regression of TSS on Al + Fe were under-
or overpredicted, CHL concentrations average between 36 and 43 pg/l higher in the
overpredicted bin compared to the underpredicted bin (Fig. 7a). Similarly, BODS5
concentrations average between 1.85 and 2.14 mg/l higher in the overpredicted relative to
the under (Fig. 7b). TKN concentrations average between 0.08 and 0.13 mg/l higher in
the overpredicted bin, and TP concentrations average between 0.02 and 0.05 mg/I higher
(Figs. 6d and 7c). Conversely, inorganic nitrogen concentrations average lower in the
overpredicted bin by 0.13 to 0.42 mg/I1.
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Comparing the TP concentration at the upper 95% confidence interval from the
underpredicted bin to the lower 95% interval from the overpredicted bin (Table 5)
suggests that ~ 150 pg/l may demarcate a boundary between less enriched and more
enriched. Distributions of respective upper and lower 95th confidence intervals from the
10 random subsamples for TP indicate that a mean concentration of ~ 130 pg/l would

generally reflect the less enriched condition (Fig. 8). (Miltner (2018) at 8-9)

As discussed above, the TP target was selected as the lower 95™ percentile confidence limit of

the mean TP concentration for the group of data that fell into the under-predicted bin, where data
were grouped based on a regression of TSS on aluminum + iron. This has nothing to do with use
attainment and its relevance to criteria development is unknown.

Moreover, the data presented in Table 5 of Miltner (2018) show that the under-predicted data bin
has a corresponding eutrophication parameter concentrations (for Chlorophyll-a and BODjs) far
below those claimed to be necessary for use attainment, as summarized below (Comment Table
2). If the proposed criteria for Chlorophyll-a and/or BODs were scientifically defensible, these
data would indicate that the proposed TP target is unnecessary or overprotective.

Comment Table 2 — Comparison of Proposed Criteria to Confidence Interval around Mean

Parameter Box Model Underpredicted Bin Mean
Lower 95" %ile Upper 95™ %ile
TP ~ 130 pg/L 130 pg/L 157 pg/L
Chlorophyll-a <30 pg/L 10.9 ug/L 18.6 ng/L
BODS < 2.5 mg/LL 1.42 mg/L 1.63 mg/L

Data from Table 5 with legacy sites excluded (Miltner (2018) at 12)

Elsewhere in the technical report, OEPA claims that the relationship between chlorophyll
concentration and TP is dependent upon the amount of DIN present.

[T]The raw association between TP and CHL does not account for nitrogen levels, a
necessarily important consideration (Dodds and Smith 2016). When nitrogen levels are
considered, a positive association between TP and CHL is evident, especially for sites
categorized as having sites with relatively low DIN (< 810 pg/l) levels and low TP
concentrations (Fig. 9). Interestingly, the TP-CHL response for these sites roughly
approximates the response boundaries for high response rivers as defined by Mischke et
al. (2011). It is also worth noting that the DIN:TP ratio for these sites tends toward
nitrogen limitation; the median ratio for these sites is 7. This is not to suggest that large
rivers in Ohio are nitrogen limited on balance, rather that considerable demand for both
nitrogen and phosphorus occurs when algal production is high. (Miltner (2018) at 12)

This line of reasoning is misleading. The lack of a relationship showing chlorophyll
concentrations increasing with TP concentration (as noted earlier in the document; See, Miltner
(2018) at 4) can be attributed to multiple factors. The measurement of TP includes dissolved
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forms that may stimulate plant growth, particulate forms that are not available for algal growth,
and the phosphorus already present in the algae. Without knowing the fraction of TP that is not
available for algal growth, general conclusions regarding a TP-CHL response cannot be easily
drawn.

Similarly, the comment concerning positive associations between TP and CHL for sites when
nitrogen levels are considered is misplaced. The scatter plot in Figure 9 shows chlorophyll versus
TP for different bins of dissolved inorganic nitrogen (DIN) concentration. DIN is readily
available to support algal growth. The fact that DIN is present with the measured concentration
of chlorophyll-a suggests that nitrogen is not limiting for any of the DIN groups (DIN half-
saturation constants are on the order of 0.05 mg/L). Moreover, DIN should not be compared with
TP to characterize whether a nutrient is limiting. Either DIN should be compared to dissolved
inorganic phosphorus or TP should be compared with total nitrogen (TN) to account for the
nitrogen uptake that has already taken place.

Finally, the report claims that, using the relationships contained in Figure 9, the target TP
concentration of 130 pug/L is necessary to ensure that the Large River Eutrophication targets are
achieved.

Relative to the relationships apparent in Fig. 9, a target of 130 ug/l TP would be needed
to reduce maximum CHL concentrations to less than 100 pg/l. Given that a TP
concentration of 130 pg/l corresponds to a CHL concentration of 23 pg/l as predicted
from equation 2 in Van Nieuwenhuyse and Jones (1996), that level should be generally
protective in the rare cases where background concentrations of nitrogen are not elevated.
(Miltner (2018) at 15)

The statement above indicates that the TP target was based on the regression analysis for the
low-DIN group from the Ohio large rivers database (to meet the acute value) and the regression
presented in Van Nieuwenhuyse and Jones (1996) to meet the chronic value. Notwithstanding
that the chlorophyll-a targets are not linked to aquatic life use impairment, the stressor-response
evaluations presented by the two regressions are subject to a high degree of variability and their
use as predictive tools cannot be assessed without a consideration of all the factors identified in
EPA’s guidance on the use of regression evaluations to derive scientifically valid endpoints. (See
Section C.30f these comments for specific considerations that are required).

h. Data from Lower Great Miami River Show Proposed Criteria Not Necessary

The Great Miami River is one of the rivers identified in Miltner (2018), and a water body that
would be subject to the proposed numeric nutrient criteria. OEPA conducted detailed biological
and water quality studies of the Lower Great Miami River in 2010. (Biological and Water
Quality Study of the Lower Great Miami River and Select Tributaries. OEPA. May 12, 2012.
Technical Report EAS/2012-5-7).

This study characterized sestonic chlorophyll-a, BODs and TSS in the river from river mile 80 to

its confluence with the Ohio River. Figure 10 from the document (at 47) presents the
concentrations of these parameters with distance downstream. Chlorophyll-a concentrations
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below Miamisburg (River Mile 64.72) are elevated, with all concentrations exceeding 40 ng/L,
and several above 100 pg/L. TSS levels typically exceed 40 mg/L, particularly below river mile
50. BODs concentrations are variable, but typically exceed 5 mg/L below river mile 50. As
illustrated, all of these parameters exceed the proposed numeric nutrient criteria thresholds for
the listed parameters.
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Figure 10. Longitudinal profiles of key water quality indicators for the lower Great Miami River: a)
sestonic chlorophyll, b) total organic carbon, c) total suspended solids, and d) 5-day biochemical oxygen
demand. The shaded region in each plot depicts the upper range of concentrations typical for large rivers
not grossly polluted. For sestonic chlorophyll, the range is defined by literature sources, especially Van
Nieuwenhuyse and Jones (1996), and Heiskary et al. (2010). For the remaining parameters, the ranges are
defined by the 75th-90th percentiles of values of statewide reference sites for large rivers as given in
Ohio EPA (1999). The inverted triangles arrayed along the top margin in (a) denote the locations of low-
head dams. Lines drawn through the data points are from Locally Weighted Sequential Smoothing
(LOWESS), with a bandwidth of "=0.5. (Technical Report at 47)

Figure 11 from the Technical Report provides information on the TP concentration in the river.
The average TP concentration is at or exceeds 0.20 mg/L through most of the main stem of the
river.
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Figure 11 (Technical Document at 48)

Figure 12 (Technical Report at 49) shows high D.O. range, but no low D.O. below water quality
standards.

indicating that these proposed Enrichment indicators can be above the proposed standards
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Figure 12 (Technical Report at 49)
Figures 32 and 33 of the Report present information on bio-criteria compliance from river mile
80 to 40. These data show that the fish and macroinvertebrate metrics are achieved in this area,
even though the proposed numeric nutrient criteria exceed the enrichment thresholds, again

without negatively impacting biological parameters.

1Etand 181

Miwh

Appleton

MOD Westom  Paper

Regional — west Carorion

Dajton e | WP Frankiin

i ‘ DPSL Huichings  WTP
|

| L

3 7 71 68 65 62 59

River Mile

&

=L R u]
= - . &- o
s o L W cagel ] o (=
<
5 s 11 ange &
= 3
20 AK Steel 011 Ming Zone
v
10 S
56 S4 52 0 4
b River M
ve——
n
10 [
8 = “
2
§ ¢
Rebof Overt xks
ek
Lesa
tee 01

g |

o« ]

w3

W 2

T 7]

g 1
ousdesate Milr
TR Brewen

Page 49



Initial Comments of OMA on OEPA Large River Nutrient ESO
October 26, 2018
Page 19

Figure 32 (Technical Report at 116) Figure 33 (Technical Report at 117)

These results clearly indicate that the proposed Large River Eutrophication Criteria are not
necessary to restore (or protect) aquatic life uses. In the case of the Lower Great Miami River, a
stretch of 40 miles exceed the proposed criteria for sestonic chlorophyll-a, BODs, D.O. Range,
TSS, and TP concentration. Even though virtually all of the proposed criteria are exceeded by
large margins, the river is not impaired for aquatic life based on a consideration of OEPA’s bio-
criteria.

1. Summary of Concerns Regarding Box Model Eutrophication Standards.

As discussed above, we have significant concerns with the proposed eutrophication
standards. An independent evaluation of the data for the non-legacy sites suggests that the
proposed standard for chlorophyll-a should be much higher than the proposed threshold of 30
ug/L and it is not apparent that the eutrophication standards should include parameters such as
BODs, TKN, or TSS. Data for the Lower Great Miami River confirm that the proposed standards
are not necessary to ensure aquatic life use attainment or compliance with the existing bio-
criteria for these waters.

3. Conformance with SAB and EPA Guidance Necessary

The use of regression analyses to develop numeric nutrient criteria was the subject of a U.S. EPA
SAB peer review® and a U.S. EPA Guidance Document’. Since the proposed eutrophication
standard for Ohio’s large rivers is based, in part, on regression analyses to derive the draft
numeric nutrient criteria, it would seem appropriate that the documentation supporting the
proposed standard reference and follow the SAB Report and U.S. EPA Guidance Document.
Miltner (2018) does not reference the EPA guidance. A new Technical Support Document needs
to be prepared to demonstrate that the methodologies utilized by OEPA to support the proposed
standard conforms to the guidance and comments of the SAB which precisely addressed what
demonstrations are needed to develop scientifically defensible criteria.

The approach presented in the Miltner (2018) includes an assessment of the eutrophication
parameters with respect to aquatic life use impairments. (See, Figure 4 which plots Fish IBI
versus chlorophyll, TSS, and BODs; Figure 5 which plots EPT Richness versus chlorophyll,
BODs, and TSS; and, Figure 6 which plots Fish IBI and EPT Richness versus D.O Range). On
its face, the proposed approach does not appear to sufficiently account for confounding factors
that influence the potential adverse effects of nutrients.

a. SAB Concerns Must Be Addressed

The SAB provided the following comments concerning the use of stressor-response analysis for
the derivation of numeric nutrient criteria in its SAB Report:

6

See,
http://yosemite.epa.gov/sab/sabproduct.nsf/02ad90b136fc21ef85256eba00436459/E09317EC14CB3F2B852577130
04BEDSF/$File/EPA-SAB-10-006-unsigned.pdf.
7 USEPA. November 2010. Using Stressor-response Relationships to Derive Numeric Nutrient Criteria. EPA-820-
S-10-001.
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Without a mechanistic understanding and a clear causative link between nutrient
levels and impairment, there is no assurance that managing for particular nutrient
levels will lead to the desired outcome. (SAB Report at 6, emphasis added)

The statistical methods in the Guidance require careful consideration of confounding
variables before being used as predictive tools. ... Without such information,
nutrient criteria developed using bivariate methods may be highly inaccurate. (SAB
Report at 24, emphasis added)

For criteria that meet EPA’s stated goal of “protecting against environmental
degradation by nutrients,” the underlying causal models must be correct. Habitat
condition is a crucial consideration in this regard (e.g., light [for example, canopy
cover], hydrology, grazer abundance, velocity, sediment type) that is not adequately
addressed in the Guidance. Thus, a major uncertainty inherent in the Guidance is
accounting for factors that influence biological responses to nutrient inputs.
Addressing this uncertainty requires adequately accounting for these factors in
different types of water bodies. (SAB Report at 38, emphasis added)

The focus of these comments was primarily on streams and the SAB commented that the use of
simple linear regression for these systems is unlikely to account for a substantial amount of
variation. The use of multiple linear regression to address the known confounding variables
would be required in cases where such factors influence the biological response

Moreover, if criteria developed from a stressor-response analysis are to be applied to a specific
waterbody, specific conditions particular to that waterbody must be considered to ensure that
application of such criteria is appropriate.

Numeric nutrient criteria developed and implemented without consideration of
system specific conditions (e.g., from a classification based on site types) can lead to
management actions that may have negative social and economic and unintended
environmental consequences without additional environmental protection. (SAB
Report at 38, emphasis added)

These concerns are relevant to the proposed criteria. BODs, TKN and TSS are not causatively
linked to biological impairment. While the Agency has considered some confounding factors, the
proposed criteria ignore the uncertainty in the relationships. These concerns must be addressed in
any final Agency action.

b. EPA Guidance Must Be Considered

The U.S. EPA’s final Stressor-Response Guidance incorporated these recommendations made by
the SAB. In addition to describing the various statistical methods for analyzing data, the
Guidance presented detailed information on the need to prepare conceptual models and to
classify the data. Data are classified in an effort to account for confounding factors that
significantly influence the response of aquatic ecosystems to nutrients. The response variables
must be linked to the designated use such that the candidate criterion represents a threshold
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above which designated uses are likely to be impaired. Finally, the Stressor-Response Guidance
discusses evaluations necessary to ensure that the candidate criteria are scientifically defensible
based on a consideration of the accuracy and precision of the regression analyses.

Conceptual model diagrams and their accompanying narrative descriptions (together,
referred to as conceptual models) are useful tools for stressor-response analysis for
two reasons: they depict accepted scientific knowledge, and they help guide model
development.

Conceptual models identify relationships that can be modeled with statistical analyses
and help analysts identify variables, in addition to the main nutrient and response
variables, that should be considered during analysis. More specifically, conceptual
model diagrams provide a graphical means of identifying potentially confounding
variables, which are defined as variables that can influence estimates of the stressor-
response relationships. (EPA Stressor-Response Guidance at 5, emphasis added)

[M]any confounding variables must be considered when estimating the effects of
nitrogen/phosphorus pollution on a measure of aquatic life in streams (e.g., a
macroinvertebrate index). (EPA Stressor-Response Guidance at 11, emphasis
provided)

Data classification is particularly important in streams because of the numerous factors
that influence the effect of nutrients on use attainment.

[I]n the first step of the analysis, classification, the analyst attempts to control for the
possible effects of other environmental variables by identifying classes of
waterbodies that have similar characteristics and are expected to have similar
stressor-response relationships. Classifications for a stressor-response analysis are
typically based on statistical analysis; however, existing classes can be used as a
starting point. The most widely used existing classification for analyses of nutrient
data are the fourteen national nutrient ecoregions. (EPA Stressor-Response Guidance
at 32, emphasis provided)

The first step for classifying data is to identify variables to include in the analysis that
will help improve the accuracy and precision of estimated stressor-response
relationships.

K sk sk ok ok
[E]xploratory data analysis can indicate other variables that should be included in the
classification analysis. In particular, other variables that are strongly correlated with
the stressor variable or with the response variable should be evaluated for inclusion in
classification analysis. (EPA Stressor-Response Guidance at 56-57, emphasis
provided)
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Finalizing a classification scheme likely requires repeated iterations and adjustments
based on an evaluation of the accuracy and precision of the resulting stressor-
response relationships. (EPA Stressor-Response Guidance at 64, emphasis provided)
Before finalizing candidate criteria based on stressor-response relationships, one
should systematically evaluate the scientific defensibility of the estimated
relationships and the criteria derived from those relationships. More specifically, one
should consider whether estimated relationships accurately represent known
relationships between stressors and responses and whether estimated relationships are
precise enough to inform decisions. (EPA Stressor-Response Guidance at 65,
emphasis provided)

Beyond the possible effects of confounding variables, one should also consider
whether assumptions inherent in the chosen statistical model are supported by the
data. (EPA Stressor-Response Guidance at 67, emphasis provided)

The proposed Eutrophication Standard for Ohio’s Large Rivers must address the concerns of the
SAB and the recommendations in the U.S. EPA’s guidance document, particularly with regard to
linking the proposed standards to aquatic life use impairment, not enrichment.

c. Additional Analyses Needed for Criteria Derivation

Based on the SAB and EPA’s Stressor-Response Guidance the following analyses should be
presented to ensure the application of nutrient criteria is defensible:

(1) Detailed Conceptual Models -- Detailed conceptual models should be provided
illustrating the factors influencing the aquatic life use endpoints linked to use impairment (i.e.,
ICI, IBI). The conceptual model should break out habitat characteristics that influence
periphyton, macroinvertebrates, and fish (e.g., canopy, hydrology, sedimentation). It should also
account for other factors influencing dissolved oxygen stress (e.g., organic loads).

(i1) Classification to Isolate Significant Non-Nutrient Factors -- Based on the detailed
conceptual models, the data should be classified in accordance with the SAB recommendations
and EPA Guidance. This classification should be able to demonstrate habitat alteration
conditions where nutrient control is incapable of restoring uses.

(iii)  Accuracy and Precision -- Graphical analyses should be presented to illustrate the
strength of the final relationships and include confidence intervals to illustrate the likelihood that
the proposed criteria will achieve the intended results.

D. ADDITIONAL COMMENTS

1. Administrative Review of Decisions

The ESO does not address the administrative review protections that will need to be established
should OEPA proceed with the multi-level decision-making structure set forth in the Box Model
framework and the ESO generally. Clear and protective administrative review procedures must
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be included in any proposed rule to allow aggrieved parties to seek review of decisions made by
OEPA under the Box Model rubric. Such protections are essential to ensure the rights of
aggrieved parties to challenge Box Model-based decisions as they are made for each water body
and applied to individual dischargers.

2. Implementation of Box Model in NPDES and TMDL Scenarios

We need further explanation regarding how the Box Model concept will be implemented in both
basic NPDES permitting and in TMDL scenarios. An important component of this rule making
will be clarification that nutrient enrichment analysis applies to waters in nonattainment for
biological criteria/aquatic life use, and not as independent impairment criteria. Additionally,
given the variability of relevant targets, the rule framework should allow for site-specific targets
that reflect the causal determinations for that river. The stakeholder group discussed in comment
D.4 below would provide critical support for development of such rules or guidance, just as they
did in the SNAP process.

3. Economically Reasonable and Technically Feasible Permit Limits

OEPA must perform a technical feasibility and economic reasonableness analysis on any
proposed permit limits. If this rulemaking proceeds, OEPA will need to clarify that any permit
limit resulting from the rule will be subject to this analysis. R.C. 6111.03(J)(3). This analysis
would be performed in addition to, as well as, in some cases, in coordination with the site-
specific review identified in comment 2 above.

4. Request for Stakeholder Group to Participate in Rule Development

As referenced in prior comments, OMA requests that Ohio EPA convene a stakeholder group to
provide interested-party feedback, expert support, and industry analysis as part of the rulemaking
process for this important nutrient rulemaking. The repercussions of this nutrient rule will be far
and wide, and the experience and expertise available to support this process is equally broad and
should be used to create the best (and most defensible and scientifically-sound) rule possible.
OMA specifically requests the opportunity to participate in the stakeholder process, whether
through a continuation of the TAG or through a new process.

E. CONCLUSION

OMA very much appreciates the opportunity to provide this feedback on OEPA’s nutrient rule
concept and to support the development of this critical rule for Ohio’s large rivers. Given the
potential impact of this rule, we request that OEPA establish, and OMA be invited to join, an
advisory panel or similar working group to help in the further evaluation, development and
implementation of this anticipated rulemaking. In the meantime, we offer these comments and
concerns only as initial comments and fully reserve all rights to comment further, in all regards
and on all issues, in the requested advisory process and thereafter in any rulemaking proceeding.
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August 23, 2024
VIA Electronic Mail (dsw_rulecomments@epa.ohio.gov)

Rule Coordinator

Ohio EPA, Division of Surface Water
P.O. Box 1049

Columbus, OH 43216-1049

Re: Comments of the Ohio Manufacturers’ Association on Ohio EPA’s Interested
Party Review — Draft Rule - Water Quality Standards Variances Rule (OAC 3745-
1-38)

Dear Ohio EPA:

Pursuant to Ohio EPA’s Interested Party Review (IPR) notice for the Draft Rule - Water
Quality Standards Variances Rule (OAC 3745-1-38) dated July 2024 (the Proposed Variance
Rules), the Ohio Manufacturers’ Association (OMA) is hereby providing Ohio EPA with written
comments regarding the Proposed Variance Rules in accordance with the associated August
23, 2024, deadline for comments.

The OMA is dedicated to protecting and growing manufacturing in Ohio. The OMA represents
over 1,400 manufacturers in every industry throughout Ohio. For more than 100 years, The
OMA has supported reasonable, necessary and transparent environmental regulations that
promote the health and well-being of Ohio’s citizens. The OMA appreciates the opportunity to
comment on Ohio EPA’s Proposed Variance Rules and the associated Common Sense
Initiative Business Impact Analysis (BIA). Members of the OMA have the potential to be
significantly impacted by implementation of the variance rules, either as holders of individual
NPDES direct discharger permits or as businesses that discharge through municipal
wastewater systems that would ultimately have to comply with the rule. To this end, the OMA
participated in the 2020 initial Early Stakeholder Outreach for the Proposed Variance Rules
by filing comments with Ohio EPA on August 28, 2020 as part of the public comment period.

The OMA provides the following comments on the Proposed Variance Rules:

A. General support for the Variance Rules.

The OMA supports Ohio EPA’s Water Quality Standards Variance Rules and generally
supports the concept of creating a variance provision for certain ammonia dischargers. As
Ohio EPA states in the BIA, the intent of these rules is “to allow dischargers to meet
alternative (variance-based) limits while working to minimize the discharge of pollutants”
where, as with the mercury variance, the water quality standards cannot be met through
treatment. (BIA at page 4). The OMA supports the use of the Variance Rules to develop
alternative, achievable permit limits for eligible NPDES dischargers.

B. Concern regarding Ohio EPA’s Implementation of the Variance Rules.
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Notwithstanding the directive of the Variance Rules to develop an alternative, achievable limit
for eligible dischargers, in practice, Ohio EPA uses methodologies to develop variance-based
limits that result in mercury permit limits set lower than the eligible discharger’s known
maximum effluent quality. In particular, Ohio EPA implements a practice of using the average
potential effluent quality (PEQavg), which results in mercury limits known to be below the
eligible permittee’s maximum PEQ. This approach, which has not been subject to a
rulemaking process and is not even captured in agency guidance, defeats the very purpose
of the mercury variance — it results in noncompliance with variance permit limits even for
those dischargers who are in strict compliance with and fully eligible for the mercury variance.
Additionally, the applicable water quality rules do not support the use of PEQavg as an
appropriate tool for establishing variance-based permit limits.

The OMA requests that Ohio EPA update its practices to follow its own rules: that is, in Ohio
EPA’s own words, “to allow dischargers to meet alternate (variance-based) limits.” (BIA at 4.)
Ohio EPA notes in the BIA that it intends to update its mercury variance guidance in the near
future, and the OMA believes that Ohio EPA must update the guidance to ensure that the
Variance Rules result in achievable permit limits. The Variance rules serve a critical purpose
by providing the framework for the implementation of the variance through NPDES limits, and
it is critical that Ohio EPA’s implementation practices do not undermine the purpose and
requirements of these important rules.

The OMA believes that there are a number of potential ways to address the concerns
outlined above, many of which alternatives have been detailed in prior filings by dischargers
in NPDES permit renewal proceedings. The OMA requests the opportunity to meet with the
Ohio EPA representatives to discuss these options to ensure that going forward, Ohio EPA
sets achievable limits as required under the Variance Rules.

* * *

The OMA would like to thank Ohio EPA for the opportunity to comment and looks forward to
meeting with Ohio EPA regarding development of permit limits under the Variance Rules.

Sincerely,
/’f

Ijirector, Public Policy Services

CcC: Mr. Mark Johnson — Ohio EPA — Chief, Surface Water
Ms. Julianne Kurdila, Committee Chair
Christine Rideout Schirra, Esq.
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March 5, 2024
VIA ELECTRONIC MAIL (DAPC-comments@epa.ohio.gov)

Attn: Mr. Paul Braun

Ohio EPA Division of Air Pollution Control
P.O. Box 1049

Columbus, OH 43216-1049

RE: Public Notice — Request for Comment Ohio Administrative Code (OAC)
Chapters 3745-110, 3745-21 and 3745-31: Cleveland Nonattainment Area
Reclassification to Serious Ozone Nonattainment

Dear Mr. Braun:

Pursuant to Ohio EPA’s public notice of draft rules revising OAC Chapters 3745-110,
3745-21 and 3745-31, The Ohio Manufacturers’ Association (OMA) is hereby providing
Ohio EPA with written comments.

The OMA is dedicated to protecting and growing manufacturing in Ohio. The OMA
represents over 1,400 manufacturers in every industry throughout Ohio. For more than
100 years, The OMA has supported reasonable, necessary, and transparent
environmental regulations that promote the health and well-being of Ohio’s citizens. The
OMA appreciates the opportunity to comment on Ohio EPA’s draft rules. The OMA has
members that are impacted by these rules.

The OMA understands that Ohio EPA is updating the rules as required by the Clean Air
Act for serious ozone nonattainment areas and urges Ohio EPA to ensure the draft rule
changes align but do not exceed those federal requirements. The OMA would
furthermore request that the agency condition the applicability of all rule changes on the
serious nonattainment designation going into effect.

The OMA further offers a few more specific suggestions regarding the various proposed
rules.

Suggested Changes and Requested Points of Clarification to Draft Rules

OAC 3745-110-02(A)(1)(b), which lowers the NOx applicability threshold from 100 TPY
to 50 TPY, does not condition this change on the actual designation of serious
nonattainment in the Cleveland area. To ensure these changes only occur based on a
designation of serious nonattainment, the OMA requests that Ohio EPA conditions these
changes on such a designation.

19181363v2
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Similarly, OAC 3745-21-11(A), 3745-21-12(A)(1)(a), 3745-21-14(A)(1)(a), 3745-21-
16(A)(1)(a), and 3745-21-21(A) lower the requirements threshold for VOC RACT for
various facilities, but does not condition these changes on the actual designation of
serious nonattainment in the Cleveland area. The OMA requests that these changes be
conditioned on such a designation, as is consistent with the NSR applicability standards
contained in OAC 3745-31-21(B).

Further, OAC 3745-110-03(J)(3) previously allowed that BAT in a permit issued five years
prior to the rule effective date would satisfy RACT. This has been changed in the draft
rules to five years prior to submission of a RACT study. Given the one-year timeframe
for submission of a RACT study that the rules provide for, this makes the requirement
more stringent by potentially shortening this timeframe from five to four years. The OMA
requests that the proposed rule be rewritten to stay consistent with prior rules and redefine
this timeframe to five years.

Additionally, the OMA notes that Ohio EPA has made several additions to 31-01(M)(3)(9)-
(h). The OMA would request that these draft changes more closely follow statutory
language in the Clean Air Act to ensure consistency and for greater clarity.

Lastly, OAC 3745-110-03(K) exempts certain sources from RACT requirements and NOx
emissions limitations. The OMA requests clarification from Ohio EPA regarding the
applicable burden of proof required for an emitter to demonstrate one of its sources meets
an exemption.

The OMA would like to thank Ohio EPA for the opportunity to comment and to participate
in this rulemaking process. If EPA has any questions regarding the foregoing, please do
not hesitate to contact me at (614) 224-6834. We look forward to working with Ohio EPA
on this and any future stages of this rulemaking.

Sincerely,

James Lee
Director of Public Policy Services

cc:  Julianne Kurdila, Committee Chair
Christine Rideout Schirra, Esq.

19181363v2
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OHIO MANUFACTURING

For Immediate Release

The Ohio Manufacturers' Association Issues
Statement on Biden Administration PM2.5 Rule

COLUMBUS, Ohio — Following the decision by the Environmental Protection Agency (EPA) to
lower the National Ambient Air Quality Standards for fine particulate matter (PM2.5) to 9
micrograms per cubic meter, The Ohio Manufacturers' Association President Ryan Augsburger
issued the following statement:

"The implementation of the Biden administration's new PM2.5 rule is a disaster for
manufacturers in Ohio. The unobtainable standards will only kneecap manufacturing
investments, weaken our economy, and erode our nation's competitive advantage. This rule is
an unnecessary and blatant assault on our nation's manufacturing industry."

Hi#H

The Ohio Manufacturers' Association is Ohio's largest statewide business association comprised solely of
manufacturers. Established in 1910, the OMA's mission is to protect and grow Ohio manufacturing. It
represents manufacturers of all sizes in every subsector of the industry. Manufacturing is Ohio’s largest
economic sector, employing approximately 690,000 Ohioans and contributing more than $133 billion annually
fo the economy. Visit ohiomfg.com, or follow us on LinkedIn, Twitter, Facebook, and YouTube.

Tom Evans

Director, Communications and Marketing
(614) 557-0937

tevans@ohiomfg.com
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February 17, 2023

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

RE: Reconsideration of National Ambient Air Quality Standards for Particulate Matter
(Docket ID No. EPA-HO-OAR-2015-0072)

The Ohio Manufacturers' Association (OMA) is Ohio's largest statewide business association
comprised solely of manufacturers. Established in 1910, the OMA's mission is protect and grow
Ohio manufacturing. Our association represents manufacturers of all sizes in every subsector of
the industry. Manufacturing is Ohio's largest economic sector, employing more than 695,000
Ohioans and contributing more than $130 billion annually to the economy.

As the leading coalition for manufacturers in Ohio, we join manufacturers across the U.S. in
strong opposition to EPA’s PM2.5 rule proposal that would impose stricter air standards on
businesses. American families are already concerned about the threat of a recession. Imposing
new, burdensome regulations on the private sector, especially at a time of economic instability,
will only further weaken an already slowing economy. The OMA fears this regulation will
disproportionally affect our members’ supply chains and operational expenses.

The U.S. already has some of the strongest environmental performance standards in the world.
Levels of major pollutants have declined dramatically. The U.S. EPA’s own data show that the
U.S. reduced six common NAAQS pollutants (including PM2.5) by 78% between 1970 and
2020. Moreover, the U.S. EPA affirms that PM2.5 levels have dropped 44% since 2000, while
the Ohio EPA notes that particulate pollution has been on a downward trend statewide over the
past decade.

The proposed PM2.5 standards would not only hurt existing manufacturing facilities but could
also jeopardize the new, clean energy manufacturing that is needed to address climate change.
When the U.S. doesn’t manufacture, capital investment shifts to other countries that do not have
the same commitment to environmental stewardship as the U.S.

Let manufacturers do what they do best: innovate and develop modern technologies that
address air quality, reduce emissions, and protect the environment, while protecting
manufacturing jobs and growing the economy. On behalf of Ohio’s manufacturing community,
the OMA strongly urges the U.S. EPA to reconsider its PM2.5 proposal. Thank you.

Sincerely,

Ryan Augsburger
President
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April 19, 2023

The Honorable Sherrod Brown
United States Senate

503 Hart Senate Office Building
Washington, DC 20510

Dear Senator Brown,

On behalf of Ohio’s manufacturing community, this letter is to inform you that The Ohio
Manufacturers’ Association is strongly opposed to the U.S. EPA’s National Ambient Air
Quality Standards (NAAQS) PM2.5 rule proposal that would impose stricter federal air
standards.

Businesses and families across Ohio are already concerned about the threat of a recession.
Imposing new, burdensome, and unnecessary regulations during a time of economic
instability will only weaken a slowing economy. Moreover, this proposed rule will
disproportionally affect manufacturing, which is Ohio's largest economic sector, employing
nearly 700,000 Ohioans and contributing more than $133 billion annually to the economy.

It's worth noting the EPA’s own data show the U.S. reduced six common NAAQS pollutants
(including PM2.5) by 78% between 1970 and 2020. Moreover, the U.S. EPA affirms PM2.5
levels have dropped 44% since 2000, while the Ohio EPA notes particulate pollution has
been on a downward trend statewide over the past decade.

Changes to the PM2.5 standards would not only hurt existing manufacturing facilities, they
could also jeopardize efforts to bring new manufacturing to our state. When the U.S. doesn’t
manufacture, capital investment shifts to other countries — punishing local economies and
communities, as every Ohioan knows too well.

Thank you for your attention to this important issue.

Sincerely,

&

Ryan Augsburger
President

33 N. High St., FL 6 Phone: 614-224-5111 « Toll free: 800-622-4463 oma@ohiomfg.com
Columbus, Ohio 43215-3076 Fax: 614-224-1012 WW‘Q-OHI&MFG-COM
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1. OPINION

Washington’s regulatory onslaught
endangers Ohio’s manufacturing
momentum: Ryan Augsburger

° Published: Jul. 16, 2023, 5:35 a.m.

Manufacturers have led the Buckeye State’s surge as
manufacturing payrolls once again boast more than 690,000
jobs. Manufacturing economic output continues to smash
records, contributing more than $134 billion annually to our
state’s economy.David Petkiewicz, cleveland.com

Guest columnist, cleveland.com and The Plain Dealer

COLUMBUS, Ohio -- While the drumbeat of dismal economic
forecasts has been steady since the early days of the pandemic, Ohio’s economy has kept its head
above water.

More accurately, it has thrived.

Manufacturers have led the Buckeye State’s surge as manufacturing payrolls once again boast
more than 690,000 jobs. Manufacturing economic output continues to smash records,
contributing more than $134 billion annually to our state’s economy.

Unfortunately, some in Washington, D.C., are working overtime to repel this momentum.

The latest survey conducted by the National Association of Manufacturers (NAM) finds that U.S.
manufacturers’ concerns over federal regulations have reached a six-year high as nearly 100
new major regulations - from 30 federal agencies and offices - threaten jobs and investment.

Ryan Augsburger is president of The Ohio Manufacturers’ Association, which represents
approximately 1,500 manufacturers statewide.

A new report by the conservative American Action Forum shows the Biden administration’s near
and long-term plan to issue approximately 3,200 rulemakings within the next year or so includes
280 “major rules” and 1,326 “significant rules,” representing high-water marks for both
categories over the past decade.

The Ohio Manufacturers’ Association (OMA) has partnered with NAM to push back against the
regulatory onslaught. What takes place in D.C. and key federal agencies ultimately impacts Ohio

manufacturers and their communities.

Here are just a handful of examples of recent regulations that will affect our industry:
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Feb 22, 2024

The Honorable Richard Revesz
Administrator

Office of Information and Regulatory Affairs
U.S. Office of Management and Budget
Washington, D.C. 20503

Dear Administrator Revesz,

On behalf of The Ohio Manufacturers’ Association (OMA), | write today to request that the Biden
administration take a consistent, measured, and scientifically sound approach to regulating per- and
polyfluoroalkyl substances (PFAS) under the Safe Drinking Water Act (SDWA).

The OMA is Ohio's largest statewide business association comprised solely of manufacturers.
Established in 1910, the OMA's mission is to protect and grow Ohio manufacturing which continues to
serve as the backbone of our state. Our association represents manufacturers of all sizes in every
subsector of the industry. Manufacturing remains Ohio's largest economic sector, employing more than
690,000 Ohioans and contributing more than $130 billion annually to the economy.

PFAS are used in a wide variety of applications, including critical components needed to achieve the
President’s stated priorities around clean energy technologies and domestic semiconductor
manufacturing. Among their many uses, this family of chemicals is used in batteries, electric grid
infrastructure, semiconductors, automotive equipment, and virtually all sources of energy in our power
sector, including solar panels and wind turbines. In many cases, there is no alternative to PFAS in the
manufacturing process. Accordingly, regulations on this topic should be achievable and allow for
reasonable flexibility.

Unfortunately, the Environmental Protection Agency’s (EPA) current regulatory proposal under the
SDWA does not reflect a balanced or technically feasible approach to addressing PFAS. The EPA's
proposed limits are below 10 parts per trillion (PPT). For comparison, a PPT is a single drop of water in
an Olympic swimming pool, effectively setting an unachievable standard that will cost everyone billions
of dollars to chase. Regulations set near zero are technologically and economically impossible to
achieve. Limits at such low levels have the three-fold impact of raising prices for consumers across the
country, threatening manufacturing supply chains, and imposing a severe financial burden on local
communities and ratepayers who will foot the bill for cleanup efforts.

In fact, a report released last year from the American Water Works Association projected that potential
regulatory compliance for just two of the six PFAS covered under the new rules would cost $3.8 billion
per year. As such, the proposed rule threatens to wreak havoc on Ohio’s supply chains and hurt the
manufacturing of key products. The severity of the proposed regulations will mean higher prices for
everything from community water and waste systems to medical treatments. The onslaught of
regulations facing the industry is putting at risk new investment, slowing hiring, and reducing innovation
on products critical to everyday life.
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Given the significant economic consequences of the new SDWA regulations, we respectfully request
that the EPA withdraw the current proposal to regulate PFAS under the SDWA and reissue a proposal
that considers the real-world impacts on local taxpayers and manufacturers in Ohio. Thank you for your
consideration.

Sincerely,

=+

Ryan Augsburger
President
The Ohio Manufacturers’ Association
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November 17, 2023
VIA Electronic Mail

Richard A. Wayland

Director, Air Quality Assessment Division
Office of Air Quality and Planning Standards
U.S. Environmental Protection Agency

1200 Pennsylvania Ave. NW

Washington, DC 20460

Re: OMA Comments — EPA’s Proposed Revisions to the Air Emissions
Reporting Requirements, Docket ID: EPA-HQ-OAR-2004-0489, 88 Fed. Reg.
54118 (August 9, 2023)

Dear Director Wayland:

On August 9, 2023, the United States EPA (EPA) published proposed revisions to the Air
Emissions Reporting Requirements (AERR) and opened a 60-day public comment period (88 FR
54118), which was subsequently extended with a current comment submission deadline of
November 17, 2023 (88 FR 70616). Pursuant to EPA’s public notices, The Ohio Manufacturers’
Association is hereby providing EPA with written comments on the proposed rule.

The OMA is dedicated to protecting and growing manufacturing in Ohio. The OMA represents
over 1,300 manufacturers throughout Ohio. For more than 100 years, the OMA has supported
reasonable, necessary, and transparent environmental regulations that promote the health and
well-being of Ohio’s citizens. The OMA appreciates the opportunity to comment on EPA’s
proposed changes to the AERR, and hereby incorporates and emphasizes many of the
comments also submitted by the National Association of Manufacturers.

The OMA recognizes that EPA’s proposed changes seek to provide greater transparency of
significant sources of air pollution to protect communities from those pollutants, and agrees there
is a strong need for harmonized reporting requirements in this area. Despite this, the OMA has
serious concerns about the compliance costs and workability of the proposed changes. In
particular, and as described more completely below, EPA estimates the new rules carry a
compliance cost of over $3 billion, and proposes reporting requirements that will lead to regulatory
uncertainty.

1. The “Potential to Emit” Standard

The proposed “potential to emit” standard imposes unnecessary costs on manufacturers and
would lead to regulatory uncertainty. In its current form, the AERR defines “major source” for point
source reporting purposes based on actual emissions. Now, the EPA’s proposal would base
reporting requirements on a source’s “potential to emit.” This change will require states to report
on more sources and create uncertainty throughout the entire reporting process. Accordingly,
OMA urges EPA to retain the original threshold criteria and definition for point source in order to

allow for much-needed clarity and standardized reporting.
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2. Mandatory HAPs Reporting

EPA’s proposed rule would require manufacturers to provide data on hazardous air pollutants
(HAPs) to EPA, regardless of the facility’s potential to emit HAPs. In the past, this information has
been collected on a voluntary basis through state environmental agencies. This additional
reporting requirement is overly broad, as it contains no de minimis, facility-wide HAP threshold,
and it burdens small facilities with significant work and monitoring to evaluate and verify the HAP
thresholds of low-risk products. Further, the EPA’s proposed timeline to enact these additional
requirements is far too short. If EPA expects additional reporting from manufacturers, including a
source’s “potential to emit,” the industry requires more time, technical assistance, and guidance
from the EPA on best practices.

3. Mandatory Reporting on all State and Federal Air Requirements

The proposed rule would require manufacturers to detail all state and federal air requirements
that a source is subject to, thereby creating a roadmap for potential enforcement actions and
potentially forming the basis for a civil suit. For example, the proposed rule would require sources
to calculate emissions for “events,” even when there is no mechanism available to support that
calculation (such as WebFIRE, AP42, or source tests). This could lead to inaccurate reporting
and also expose the entire industry to the threat of increased litigation, making the task of
manufacturing itself more costly. Litigation is already a major impediment to permitting new
manufacturing facilities or expanding existing ones. Accordingly, the OMA advocates for a
rejection of this aspect of the proposed rule.

4. Mandatory PFAS Reporting

The proposed rule consolidates and expands reporting on air quality standards, including criteria
air pollutants (“CAPs”) and HAPs, and EPA notifies that it is currently considering expanding
reporting requirements even further to include PFAS substances. However, PFAS substances
have yet to be categorized as HAPs or CAPs, and EPA even admits that it lacks the necessary
toxicity and risk data for PFAS substances to properly make this determination. This requirement
is premature and will introduce regulatory uncertainty and hinder manufacturing growth in the
United States. Further, it puts critical products that often contain PFAS substances, like
semiconductors, batteries, medical devices, and electrolyzers for clean hydrogen, in jeopardy.
EPA should not require reporting on PFAS substances until there is adequate data for it to rely
on and until the substances have been classified as either a CAP or HAP.

5. Emissions Data

EPA’s proposed rule removes the confidential designation that has been previously given to
emissions data. The rule fails to recognize that in certain industries, such as the semiconductor
industry, this data can reveal trade secrets. Innovation is vital to our national goal of returning
semiconductor manufacturing back to the United States. EPA should not place additional barriers
on innovation by removing the confidential information protection from emissions data. The rule
must encompass a means of protection for trade secrets.

33 N. High St., FL 6 Phone: 614-224-5111 ¢ Toll free: 800-662-4463 oma@ohiomfg.com
Columbus, Ohio 43215-3076 Fax: 614-224-1012 WWW.OHIOMFG.COM
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6. Mandatory Reporting of Mobile Sources

The proposed rule further requires manufacturers to calculate emissions from on-site mobile
sources and generator emissions. However, stationary sources cannot accurately estimate or
control emissions from mobile sources. This reality means that manufacturers will be required to
take on the additional task of collecting data that, ultimately, may not be reliable or usable by EPA.
Accordingly, the OMA opposes this requirement.

Conclusion

The OMA respectfully requests that EPA adopt a proposed rule that adequately considers and
implements the concerns and recommendations discussed above. While manufacturers are
committed to developing and utilizing new technologies to improve the quality of life and protect
the environment, the AERR proposed rule, in its current form, adds significant additional barriers
and requirements. Reporting requirements need to ensure regulatory certainty and not impede a
manufacturer’s ability to roll out new technologies or compete in a global economy.

The OMA greatly appreciates the opportunity to comment on the proposed rule. Please contact
me at (614-629-6834) or jlee@ohiomfg.com if you have any questions regarding the OMA’s
comments.

Sincerely,

James Lee
Director of Public Policy
The Ohio Manufacturers’ Association

cc: Christy Rideout Schirra
Julianne Kurdila
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May 30, 2023

VIA ELECTRONI BMISSION (h JIwww.r lations.gov

U.S. EPA, Existing Chemicals Risk Management Division
Office of Pollution Prevention and Toxics

1200 Pennsylvania Avenue, NW.

Washington, DC 20460-0001

Re: Comments on U.S. EPA’s Proposed Methylene Chloride Action under the Toxic
Substances Control Act
Docket ID: EPA-HQ-OPPT-2020-0465

Dear Sir or Madam:

The Ohio Manufacturers’ Association (OMA) is hereby providing U.S. EPA (EPA) with written
comments on the agency’s proposed action on methylene chloride under the Toxic Substances
Control Act (TSCA) (Docket ID# EPA-HQ-OPPT-2020-0465).

The OMA is dedicated to protecting and growing manufacturing in Ohio. The OMA represents
over 1,300 manufacturers throughout Ohio. For more than 100 years, the OMA has supported
reasonable, necessary, and transparent environmental regulations that promote the health and
well-being of Ohio’s citizens.

Pre-emption of OSHA Workplace Safety Standards

OMA can appreciate EPA’s desire to restrict use of methylene chloride to the general public,
retailers, and consumers such as home contractors/remodelers who may not be fully aware of
the necessary precautions to safely use this chemical. However, this proposed rule is a case
of “throwing-the-baby-out-with-the-bathwater”.

Commercial and industrial entities, including manufacturers, have, for decades, been safely
using methylene chloride for specific critical functions where there is no viable alternative, under
OSHA workplace safety regulations and industry best practices, including OSHA Permissible
Exposure Limit (PEL) of 25 ppm, OSHA Short Term Exposure Limit (STEL) of 125 ppm, and
American Conference of Governmental Industrial Hygienists (ACGIH) Threshold Limit Value
(TLV) of 50 ppm.

With this proposed rule, EPA is overturning long-established OSHA (and ACGIH) workplace
safety regulations, limits and practice with the imposition of arbitrary and capricious EPA
Existing Chemical Exposure Limit (ECEL) of 2 ppm and EPA STEL of 16 ppm. In Section 4 of
the proposed rule, which provided the justification for the development of these ECEL and STEL
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values, EPA clearly “cherry-picked” the worst-case, unrealistic information, including use of
modeling and statistically insignificant studies, in order to craft the ECEL and STEL values —
which are well below existing OSHA PEL, OSHA STEL and ACGIH TLV that are well protective
to human health.

We have grave concerns that EPA is going beyond its statutory authority with this rule, and
usurping OSHA'’s authority to regulate workplace safety by replacing OSHA's limits with EPA’s
own limits and practices. We also have concerns that this rule will set precedent for EPA to
likewise usurp OSHA's regulatory authority in the future.

Therefore, we urge in the strongest terms that the final rule exempts commercial and industrial
sectors, that are already highly regulated by OSHA, from the EPA ECEL, EPA STEL and
Workplace Chemical Protection Program (WCPP) requirements, and to limit the proposed
requirements to the general public, retailers and consumers that fall outside of OSHA’s
regulatory authority.

Methylene Chloride Use in Chemical Bonding of Acrylic and Polycarbonate

In the proposed rule, EPA described “a lack of viable alternatives for the use of methylene
chloride in chemical bonding of acrylic and polycarbonate, specifically for specialty batteries for
use in military and space applications...EPA consulted with NASA, and NASA provided
information on its effort to screen alternative adhesives for the chemical bonding of acrylic and
polycarbonate...Results submitted to EPA indicate that none of the materials tested met the
technical requirements for chemical bonding applications”.

In fact, the lack of viable alternatives for methylene chloride as the active ingredient in chemical
bonding extends beyond the stated example of specialty batteries. For critical acrylic and
polycarbonate applications that require very strong bonds, such as large aquariums and critical
liquid storage, chemical bonding is the only option where the separate plastic surfaces to be
bonded are dissolved by methylene chloride, and then chemically fused together to become
continuous, monolithic plastic.

There are adhesives for acrylic and polycarbonate applications that do not dissolve or melt the
plastic, but merely act as a separate adhesive or glue layer that causes the plastic to stick, but
not fuse, to plastic or other materials; however, these adhesive bonds are weaker than those
created through chemical bonding.

Restricting adhesives that contain methylene chloride from the market will disrupt critical
industries, not just NASA and the military. Therefore, we are requesting that EPA treat chemical
bonding of acrylic and polycarbonate in the industrial sector (already under OSHA regulation)
in the same category as for NASA and the military, including the 10-year exemption to possibly
search for viable substitutes.

Alternatively, we are requesting that EPA consider the industrial and commercial use of

methylene chloride in chemical bonding of acrylic and polycarbonate in the same category as
its industrial and commercial use as a laboratory chemical.
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Onerous New Workplace Chemical Protection Program

We have grave concerns with the introduction of the WCPP program, which overlaps and
exceeds OSHA’s methylene chloride standard (29 CFR 1910.1052). As proposed, the new
WCPP is an onerous, top-down, command-and-control, bureaucratic process that is going to
be layered onto the existing OSHA workplace safety program.

Rather than develop an entirely new process (as-proposed WCPP), we strongly urge for
deference to the OSHA methylene chloride standard (29 CFR 1910.1052), which can be
achieved by reference, or by incorporating as much of the exposure monitoring and control
process that is already found the in this OSHA standard. Another suggestion would be to
provide an alternative compliance method to the WCPP by following the exposure monitoring
and control process in the OSHA methylene chloride standard.

Finally, we would request a three (3) year implementation timeline, typical of other EPA rules,
such as MACT, for such a substantive regulatory requirement.

*k%k

The OMA appreciates the opportunity to provide these comments for the proposed methylene
chloride action under TSCA. If EPA has any questions regarding the foregoing, please do not
hesitate to contact me (614) 224-6834 or OMA’s environmental counsel, Christy Schirra at
Bricker Graydon LLP (614) 227-8810.

Regards,

R,
/:/’” =Y

James Lee

Director of Public Policy
The Ohio Manufacturers’ Association

cc: Christy Schirra, Esq.
Julianne Kurdila, Chair
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November 21, 2023
VIA ELECTRONI BMISSION (h Jiwww.r lations.gov

U.S. Environmental Protection Agency

EPA Docket Center

Office of Resource Conservation and Recovery Docket
Mail Code 28221T

1200 Pennsylvania Avenue NW.

Washington, DC 20460

Re: Comments on EPA’s Used Drum Management and
Reconditioning Advance Notice of Proposed Rulemaking
Docket ID: EPA-HQ-OLEM-2023-0320

Dear Sir or Madam:

The Ohio Manufacturers’ Association (OMA) is hereby providing U.S. EPA (EPA) with written comments
on the agency’s Used Drum Management and Reconditioning Advance Notice of Proposed Rulemaking
(ANPR) (Docket ID# EPA-HQ-OLEM-2023-0320).

The OMA is dedicated to protecting and growing manufacturing in Ohio. The OMA represents over
1,300 manufacturers throughout Ohio. For more than 100 years, the OMA has supported reasonable,
necessary, and transparent environmental regulations that promote the health and well-being of Ohio’s
citizens.

In the course of their manufacturing operations, many of OMA’s members would typically be subject to
EPA’s solid waste rules, including the RCRA hazardous waste rules. Our members understand the
importance of compliance with all environmental regulations, including RCRA, to provide sustainable
working environments which are protective to the health of their employees and the public, and the
environment.

As EPA is aware, a long-time, sustainable activity has been the reuse of containers (e.g., drums, totes)
through sourcing of reconditioned containers, and sending empty used containers to the appropriate
container reconditioners. This sustainable container reuse activity has been greatly aided by the “RCRA
empty” container exemption in 40 CFR 261.7.

It has been our members’ experience that this “RCRA empty” exemption, since its inception in 1980,
has been a RCRA policy success story that has enabled widespread container reuse, as opposed to
“single-use” of these containers (e.g., landfill disposal, scrap metal). EPA’s reopening of this “RCRA
empty” container exemption risks upsetting this successful sustainability effort, “destroying” legitimate
container reconditioners, and causing a shift away from container reuse towards single-use containers
— a regrettable step backwards in sustainability.
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With reference to attached the Reusable Industrial Packaging Association’s (RIPA) February 3, 2023
comment letter to the EPA’s “Drum Reconditioner Damage Case Report (Document No. EPA 530-R-
22-003, September 2022)”, this trade group that represents and knows well the container reconditioning
market had performed a careful review of the September 2022 EPA document, and indicated that EPA
had over-stated the dire conclusions in that report, as seen in these quotes from the RIPA February 3,
2023 letter:

“These facilities, at which environmental and/or safety issues have been documented, are not
representative of the overwhelming majority of active facilities at which no issues have been
identified.”

e “In addition, the focus of the Drum Reconditioner Report on when environmental and safety issues
are identified, rather than when the reconditioning operations at the facilities occurred, leads to the
inaccurate and misleading conclusion that there is a “growing number of incidents at drum
reconditioner facilities.”

“Many of the facilities identified as damage cases are not and never were reconditioning facilities.”

o “Many of the facilities identified as damage cases have a history of industrial uses unrelated to
reconditioning and/or are located adjacent to other operations that are a likely source of
environmental contamination...”

o “70% (60 of 86) of the identified damage cases involve facilities that operated before 1980 (i.e.,
before enactment of the empty-container rule) and/or involve facilities that are no longer operating
(many of which ceased operating decades ago). None of these facilities represent a “growing
number of incidents at [active] drum reconditioner facilities.”

o “50% (13 of the 26) remaining damage cases involve non-RCRA compliance issues (e.g., alleged
non-compliance with Clean Air Act recordkeeping requirements) and/or events unrelated to the
handling of container residues (e.g., an employee falling into a tank of caustic solution).”

o “Only 13 of the identified damage cases, which represent only 7% of the 181 reconditioning facilities

EPA identified, appear to involve the alleged mishandling of container residues by a currently

operating reconditioning facility.”

Therefore, RIPA’s assessment casts serious doubt upon EPA’s reliance of its September 2022
document for this ANPR addressing the “RCRA empty” container exemption. OMA urges EPA in the
strongest terms possible, not to eliminate the “RCRA empty” container exemption, nor restrict or
substantially change this exemption to the point that it is no longer a workable or cost-effective option.
This action by EPA would, in turn, result in a shift away from reuse, towards the single-use of these
containers.

In the spirit of “don't-throw-the-baby-out-with-the-bathwater”, we believe that EPA’s expressed concerns
regarding the operations of drum reconditioners can largely be mitigated by reasonable, minor policy
additions in this matter, including the following:

e The concept of thresholds in the “RCRA empty” exemption in 40 CFR 261.7(b)(1) should be
maintained; however, some reduction in these thresholds may be appropriate, (see text
strikethrough with new text in RED): “(ii) No more than 2.5-centimeters-(one-inch) 1.25 centimeters
(0.5 inch) of residue remain on the bottom of the container or inner liner, or... (iii)(A) No more than
3-percent- 2 percent by weight of the total capacity of the container remains in the container or
inner liner if the container is less than or equal to 119 gallons in size; or... (iii)(B) No more than 6:3
percent 0.2 percent by weight of the total capacity of the container remains in the container or inner
liner if the container is greater than 119 gallons in size.”
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Drum reconditioners should not be treated as hazardous waste facilities, since that would seriously
jeopardize their businesses, leading to less reconditioners in the marketplace. Therefore, EPA
should not seek to regulate drum reconditioners as Part B hazardous waste facilities.

A policy to control the on-site inventory of empty containers at drum reconditioning sites may be
appropriate, such as establishing an accumulation period (e.g., 270-365 days) for on-site storage of
used drums, prior to reconditioning, to ensure reconditioning of the used drums in a reasonable
timeframe. Another possibility might be a maximum storage limit for used drums, prior to
reconditioning, at each site (e.g., used containers per stored acre).

Better identification of the used drum generators can be achieved by requiring empty drum
shipments to be recorded on either a standard bill of lading (BOL), or a non-hazardous waste
manifest. In addition, having a label on each empty drum with the used drum generator’s contact
information can also facilitate proper tracking, and prompt returns of off-spec drum(s) to the used
drum generator.

Requiring Best Management Practices (BMP) at drum reconditioning sites is prudent; however,
rather than “re-inventing-the-wheel”, EPA should defer to, or model such BMP program on, industry
best practices, such as the RIPA’s Responsible Packaging Management program
(https://www.reusablepackaging.org/ripa-publications/).

The OMA believes that the above suggested policy additions, along with compliance assistance of drum
reconditioning operations, would largely address the concerns of EPA and the public, while ensuring
the viability of this sustainable reuse activity. OMA again urges EPA not to eliminate the “RCRA empty”
container exemption, or turn it into a cumbersome, bureaucratic, expensive program that would then
force a shift away from container reuse towards single-use containers.

*k*k

The OMA appreciates the opportunity to provide these comments on this ANPR. If EPA has any
questions regarding the foregoing, please do not hesitate to contact me (614-629-6834) or OMA’s
environmental counsel, Christy Schirra at Bricker Graydon LLP (614-227-2300).

Regards,

[’/

Jémes Lee
Director of Public Policy
The Ohio Manufacturers’ Association

CcC:

Christy Schirra, Esq.
Julianne Kurdila, Chair
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https://www.reusablepackaging.org/ripa-publications/

Attachment 1
Reusable Industrial Packaging Association’s (RIPA) February 3, 2023 comment letter to

“Drum Reconditioner Damage Case Report (Document No. EPA 530-R-22-003, September
2022)”
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July 28, 2023

VIA ELECTRONIC SUBMISSION (https://www.requlations.gov)

U.S. EPA, Resource Conservation and Sustainability Division
Office of Resource Conservation and Recovery

Office of Land and Emergency Management

Mail Code 5306T

1200 Pennsylvania Avenue, NW.

Washington, DC 20004

Re: Comments on U.S. EPA’s Draft National Strategy to Prevent Plastic Pollution
Docket ID: EPA-HQ-OLEM-2023-0228

Dear Acting Assistant Administrator Breen:

The Ohio Manufacturers’ Association (OMA) is hereby providing U.S. EPA (EPA) with written
comments on the agency’s Draft National Strategy to Prevent Plastic Pollution (Docket ID#
EPA-HQ-OLEM-2023-0228).

The OMA is dedicated to protecting and growing manufacturing in Ohio. The OMA represents
over 1,300 manufacturers throughout Ohio. For more than 100 years, the OMA has supported
reasonable, necessary, and transparent environmental regulations that promote the health and
well-being of Ohio’s citizens.

Many products in society incorporate plastics, in whole or partially, for their beneficial material
properties such as lightweight, chemical resistance and aesthetics (e.g., LED lighting fixtures,
renewable energy devices, electric vehicles, artwork). Ohio’s manufacturers, as well as all
manufacturers in general, rely on plastics along with other materials (e.g., metals, paper, glass,
wood, ceramics, concrete) as the raw materials to make products that benefit society in general.
Plastics are also components of the buildings and equipment used in manufacturing, such as
piping, wiring, digital devices, industrial robots and vehicles.

Comment #1 on Draft Objectives for the Strategy:

EPA states in the Federal Register notice that “The Draft National Strategy to Prevent Plastic
Pollution, satisfies Congress’ direction to EPA in section 301 of the Save Our Seas 2.0 Act to
develop a strategy to improve postconsumer materials management and infrastructure for the
purpose of reducing plastic waste and other postconsumer materials in waterways and
oceans.” It would appear that the draft strategy does not meet the statutory intent in at least
two ways.

First, the draft strategy, as published in the Federal Register notice, is focused only on plastics,
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and does not appear to address the “other postconsumer materials” at all. Will there be a
separate national strategy for these “other postconsumer materials®? Second, the following
sentence in the Federal Register notice - “Sea-based sources are not in the scope of this
strategy” — also appears to not meet the statutory intent of Section 301 of the Save Our Seas
2.0 Act to focus on “waterways and oceans”.

Comment #2 on Draft Objective A: Reduce Pollution During Plastic Production

Current stormwater NPDES permits already incorporate extensive pellet management
obligations on the plastic industry sector for at least a decade. Therefore, it would be inefficient
and counter-productive to layer another regulatory program onto the existing stormwater
NPDES program. EPA should continue with the current stormwater NPDES permit program
as the regulatory vehicle to manage pollution during plastic production.

Comment #3 on Draft Objective B: Improve Post-use Materials Management

EPA should consider an “all-of-the-above” view to managing pre- or post-consumer plastics,
including reuse, mechanical recycling and chemical recycling. The various plastics recycling
approaches continue to evolve, and EPA should encourage their further research and
development, rather than picking “winners-and-losers” at this early stage of their development.
Encouraging on-going development would appear to align with the following statement in the
Federal Register notice: “The proposed actions under each objective create opportunities to
shift from a linear approach in plastic materials management to a more circular system that is
restorative or regenerative by design, enables resources to maintain their highest value for as
long as possible, and aims for the elimination of waste.”

Additionally, pre-consumer material management, in an industrial setting, is already well
established under existing EPA regulations, including the stormwater NPDES and solid waste
rules; therefore, the regulatory focus for this objective should be on post-consumer material
management.

Comment #4 on Draft Objective C: Prevent Trash and Microplastics from Entering
Waterways and Remove Escaped Trash from the Environment

It should be obvious that marine pollution is primarily a problem with the human activity of
littering, so this should be a focus of any national strategy. If current policies on littering are no
longer effective, then a complete overhaul of litter policy might also be in order.

Plastics make up less than 0.5% of the materials we use and the waste we create, which means
that eliminating plastics completely will still leave 99.5% of waste that has to be dealt with. Any
national strategy should address 100% of the wastes, rather than focus on just plastics, which
is a very small subset of that waste.

Comment #5 on “Which actions are the most important and would have the greatest
positive impact at the local, regional, national, and global level?”

As stated previously, plastics make up less than 0.5% of the materials we use and the waste
we create, which means that eliminating plastics completely will still leave 99.5% of waste that
has to be dealt with. In addition, data on materials growth rate shows that all materials (i.e.,
metal, wood, concrete, paper, plastics) are all projected to grow at about the same rate of
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approximately 2-3% per year.

These two examples highlight what is missing in the current plastics debate — a comprehensive,
balanced, holistic view of the scientific data regarding plastics pollution. As the scientific studies
continue, it is important to maintain an “open-mind” to any comparative analysis of plastics to
other materials, such as metals, concrete, ceramics, glass and paper. ltis critical to understand
the scope of the problem in any attempt to develop solution.

At its core, the issue of marine or land pollution, whether plastics or any other material, is the
problem of litter. Unless real action is taken to tackle the problem of littering by people, marine
pollution will continue to be a problem, even if plastics are completely outlawed.

We understand that it has been, and continues to be, a challenge to tackle the scourge of
littering, and it is discouraging that littering, in general, has become more endemic in the
American society, in spite decades of education and litter enforcement efforts. However, the
proper focus should be on trying to get humans to properly manage, reduce or eliminate littering
to have any meaningful result on the marine pollution.

Comment #6 on “What are the most important roles and/or actions for federal agencies
to lead?”

While plastics are no different than the other materials (e.g., paper, metals, glass, wood,
ceramics, concrete) used to manufacture products beneficial to a well-functioning society,
synthetic plastics are, so to speak, the “new-kid-on-the-block”, being present only within the
last 100+ years, as compared to the other traditional materials that have been around for
thousands of years (e.g., approximately 5,000 years for glass).

Due to their long existence, people have become used to these traditional materials, including
living with the risks of each and every material, but the current “plastophobia” or “fear of plastics”
is a reflection of society still getting used to this relatively new material. Therefore, EPA can
have an important role in helping society to become more comfortable with living with plastics,
rather than joining in the efforts to demonize and criminalize this highly beneficial material.
Plastics need more time for societies to become used to it, similar to how civilizations have
adapted to the use of paper, metals, glass and ceramics. If EPA joins in the chorus of
“plastophobia”, leading to outright plastic bans, then it will have missed a golden “once-in-a-
millenia” opportunity to benefit human health and the environment.

Comment #7 on “What are potential unintended consequences of the proposed actions
that could impact communities considered overburdened or vulnerable, such as shifts
in production or management methods?”

Life-cycle analysis (LCA) studies have shown that plastics have lower environmental footprints
when compared to other materials, such as steel, aluminum, glass. This means that an
unintended consequence of any plastic ban would be the substitution of plastics with materials
that would end up consuming far more energy, CO2 and waste. The lesson from these LCAs
show that there is a balancing act in material selection, and EPA should not be picking “winners-
and-losers”, but allow human creativity and the marketplace of ideas to optimize to the most
efficient use of materials.

Page 77



While the focus of plastic pollution has been on single-use plastics packaging, it is important to
note that a primary use of single-use plastic packaging is in aseptic and food-safe applications.
This benefit was clearly seen when all manner of single-use plastic packaging was required in
the medical response during the recent Covid-19 pandemic. Removing the use of plastics from
aseptic, medical-grade and food-safe packaging, while substituting with less capable materials,
will have the unintended consequence of increasing the risk of infections and food poisoning,
including to overburdened or vulnerable communities.

Comment #8 on “Should EPA expand the scope of the strategy to include sea-based
sources?”

With reference to Comment #1 on the draft strategy not meeting its statutory intent to focus on
the “waterways and oceans” ecosystems, EPA should expand the scope of the strategy to
include sea-based sources.

*kk

The OMA appreciates the opportunity to provide these comments on the Draft National Strategy
to Prevent Plastic Pollution. If EPA has any questions regarding the foregoing, please do not
hesitate to contact me at (614) 629-6834 or OMA’s environmental counsel, Christy Schirra at
Bricker Graydon LLP - (614) 227-8810.

Regards,

James Lee
Director of Public Policy
The Ohio Manufacturers’ Association

cc: Christy Schirra, Esq.
Julianne Kurdila, Chair
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10/28/24, 4:33 PM Trump vows EPA rollbacks as climate becomes hot campaign issue - Roll Call

POLICY

Trump vows EPA rollbacks as climate becomes hot
campaign issue

Shift back to fossil fuels and coal is promised if former president wins in
November

Former President Donald Trump said he would "lower the cost of energy," if reelected. (Tom Williams/CQ Roll Call file
photo)
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10/28/24, 4:33 PM Trump vows EPA rollbacks as climate becomes hot campaign issue - Roll Call

By David Jordan X
Posted August 29, 2024 at 4:41pm

The Trump campaign is promising to rescind Biden administration energy-sector regulations
intended to curtail greenhouse gas emissions to help the nation reach international climate

targets.

The move, if former President Donald Trump is reelected, would set a future Trump
administration for a repeat of its first-term policies, in which a number of previous regulations

related to energy and climate were either scrapped or weakened.

On a call with reporters ahead of Trump’s campaign speech Thursday in Potterville, Mich.,
former Trump administration Interior Secretary David Bernhardt said current EPA regulations
would force the retirement of power plants, ultimately requiring utilities to shift to an

inadequate supply of “unreliable” wind, solar and battery storage.

“A tsunami of new demand is headed for the grid, from the Al revolution, residential
electrification and electric vehicle mandates,” Bernhardt said. “And at the exact same time of
these new demands, the Biden-Harris administration has put severe constraints on the ability of

the grid to grow.”

He said Trump would “rescind every one of Joe Biden’s industry-killing, job-killing, pro-China

and anti-American electricity regulations.”

In April, the EPA finalized rules for existing coal-fired and new natural gas-fired power plants

that would eventually require them to capture 90 percent of their carbon emissions. These rules
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were criticized by Republicans in Congress, who accused the agency of setting unrealistic X

targets that would require coal plants in particular to shut down years ahead of schedule.

Trump, who has previously questioned the scientific consensus on climate change, promised
when he accepted the nomination at the Republican National Convention that in a second term
he would “lower the cost of energy.” Bernhardt said that Trump will increase oil and natural gas

drilling while also putting “coal country back to work.”

However, U.S. coal output has seen over a decade of decline since peaking in 2008, attributed in
part to the natural gas boom, the declining price of renewable energy and environmental

regulations.

And while Trump has promised more drilling, the U.S. has continued to produce and export
record amounts of oil under Biden, producing more crude oil than any nation in recorded

history. Bernhardt said production could have been even higher had Trump been in office.

Both campaigns have argued that their energy policies would be better for American workers.
While Trump argues that more lax regulations would preserve jobs in the fossil fuel sector,
supporters of Vice President Kamala Harris have highlighted the number of clean energy jobs

created in recent years, particularly in the manufacturing sector.

On Wednesday the Energy Department released data that found that more than half of the jobs
added to the energy sector last year were clean energy jobs, with a higher-than-average
unionization rate than other positions in the industry. These clean energy positions also grew at

double the rate of the nation’s overall jobs.

A number of these positions have been created through investments spurred by tax credits and

other incentives included in the 2022 climate reconciliation law.
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While Republicans previously called for a host of the law’s tax credits and programstobe X
rescinded, many of them have proven popular with businesses that are looking to enter or

expand their footprint in the clean energy sector.

This month, a group of 18 Republicans urged Speaker Mike Johnson to “prioritize business and
market certainty” as leadership considers any repeal or overhaul of the climate law, signaling

that a full repeal may struggle to pass the House even if Trump wins in November.

“Energy tax credits have spurred innovation, incentivized investment, and created good jobs in
many parts of the country — including many districts represented by members of our
conference,” lawmakers led by New York Republican Rep. Andrew Garbarino said in the letter.
“We must reverse the policies which harm American families while protecting and refining
those that are making our country more energy independent and Americans more energy

secure.”

AROUND THE WEB

Insurance Hits Record Highs in State (Check Ohio: Say Bye to Your Insurance Bill if You
Zip Code) Live in These Zip Codes
OTTO Quotes OTTO Quotes
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7126/24, 7:56 AM Biden outlines regulatory plans for the rest of his term - E&E News by POLITICO
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Biden outlines regulatory plans for the rest of his term

By Kevin Bogardus | 07/08/2024 01:36 PM EDT

The president’s future regulations are vulnerable to being overturned if Donald Trump wins the White House in

November.

President Joe Biden, pictured here Thursday, issued the spring Unified Agenda on Friday outlining his regulatory plans for the

upcoming months. Susan Walsh/AP

President Joe Biden shared his road map for upcoming regulations that are under threat by a potential second Trump administration.

The White House on Friday released the spring_Unified Agenda (https://www.reginfo.gov/public/do/eAgendaMain), showing agencies'
timelines for rules dealing with everything from natural gas power plants to household appliances. The document comes as Biden is in a
fierce campaign dogfight with former President Donald Trump, who plans to pull back many of the rules if he wins the race.

The regulatory agenda “can usually best be seen as a wish list,” which is particularly tricky during an election year, said Stuart Shapiro, a
dean and public policy professor at Rutgers University.

Advertisement
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“The time frames listed there are usually ambitious, and administrations rarely complete anything near their complete list of intended
actions,” Shapiro told POLITICO's E&E News. “I find it is best seen as signaling to interest groups, ‘This is what we want to do.”

This agenda also arrives after the Biden administration completed a regulatory sprint this spring
(https://subscriber.politicopro.com/article /eenews /2024/06 /12 /how-biden-beat-the-clock-on-big-environmental-regs-00162573) as energy

and environmental agencies finalized significant rules. That push was crucial to the president’s legacy, shielding those regulations from
being overturned quickly next year if he loses the White House.

Under the Congressional Review Act, lawmakers can offer resolutions to ax rules, including if they were finalized during the law’s “look-
back” window of the previous session’s last 60 legislative days. Some experts say that window has already opened, while others believe it
could come later this summer. That deadline will be determined by when Congress adjourns later this year.

If Trump were to become president again and his GOP allies made gains on Capitol Hill, they could use that part of the law in 2025 to attack
Biden's regulations finalized late in his term.

“Now that the Congressional Review Act deadline is nearing, anything not yet issued is at risk of repeal if Trump wins and the GOP takes
Congress,” Shapiro said. “If Biden wins, the agenda is a decent list of what he would try to do in a second term.”

Sam Berger, associate administrator of the White House's Office of Information and Regulatory Affairs, touted the proposed rules in a blog
post (https://www.whitehouse.gov/omb/briefing-room/2024/07/05/the-2024-spring-regulatory-agenda/) Friday. He said the agenda
continues “this Administration’s progress in delivering for the American people, including by investing in America, lowering costs for
families, combating climate change, and growing the economy from the middle out and bottom up.”

Wayne Crews, a fellow in regulatory studies at the Competitive Enterprise Institute, a free market think tank, said the administration has
entered a lull as it manages the remainder of Biden's first term and prepares for his second if the president’s campaign prevails.

“There’s no need to rock the boat now during an election year,” Crews said.

James Goodwin, policy director for the Center for Progressive Reform, a liberal-leaning regulatory think tank, said the agenda can spell out
what the administration intends to do in a message to potential voters.

“The results, the effectiveness of the administration, in fulfilling the mandate that it received when it won the election,” Goodwin said. “It's
‘promises kept' may be the way to summarize that.”

Noting the uncertainty of the upcoming election, “anything that's on here has little chance of being finalized if Trump wins,” Goodwin said,
adding, “It really does come down to who wins, right? Elections have consequences.”

Other challenges lie ahead as the Supreme Court threw a wrench into the rulemaking process. Shapiro noted the recent decision
overturning the Chevron doctrine (https://subscriber.politicopro.com/article/eenews/2024/06/28/supreme-court-chevron-ruling-
hamstrings-the-executive-branch-00165776), which said courts should yield to agencies’ reasonable regulations when their statutory
authority is unclear, could affect the regulatory plan.

“I doubt it will affect the contents of the agenda much,” Shapiro said. “But it probably makes the time frames listed in the agenda even less
realistic since now agencies have to craft rules that have a reasonable chance of surviving the new legal regime.”

EPA rules

EPA’s highly anticipated rule on greenhouse gas emissions from existing natural gas power plants is coming after Election Day.

The agency is expected to issue the proposed rule in December, according to the regulatory agenda
(https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404&RIN=2060-AW24), Those standards were originally part of EPA's
rule curbing power plants’ carbon emissions that were finalized earlier this year.
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Of some 50 other Clean Air Act rulemakings on the roster, agency officials hope to release this month the final version of a far-reaching
update (https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404&RRIN=2060-AV41) to hazardous air pollutant reporting
requirements. The update is undergoing a routine review at the White House regulations office.

Now slated for completion this September is one of the air office’s last remaining do-overs prompted by a Trump-era rollback: a final rule
(https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404&RIN=2060-AV20) addressing the 2020 repeal of the “once in, always
in” policy.

That approach, which dated back decades, required factories and other industrial plants to stick with the “maximum achievable” controls for
air toxics even when their emissions fell below the thresholds that triggered that requirement in the first place. The draft rule
(https://subscriber.politicopro.com/article/eenews/2023/09/22 /epa-moves-to-reverse-trump-era-clean-air-act-rollback-00117664),
released last September, stopped short of exact restoration of the earlier policy; it has drawn flak from both industrial and environmental
groups.

EPA expects to finalize restrictions for three widely used “high priority” chemicals each linked to cancer. The agency's risk management
rules on trichloroethylene (https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404&RIN=2070-AK83) and carbon
tetrachloride (https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404&RIN=2070-AK82) are slated to be published this
September, with perchloroethylene (https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404& RIN=2070-AK84) expected in
August.

The Biden administration expects to wrap up the last of its rules on implementing the 2016 amendments to the Toxic Substances Control Act
— updates to its framework for new chemicals reviews (https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404&RIN=2070-
AK&5) — by August.

Also on the agenda for the first time is 6PPD, a chemical used in tires and rubbers, and its byproduct 6PPD-q, which has killed large swaths
of salmon in the Pacific Northwest. EPA expects to launch (https://www.reginfo.gov/public/do/eAgendaViewRule?
publd=202404&RIN=2070-AL16) its information-collecting stage in December with an advanced notice of proposed rulemaking.

EPA is still on track to finalize a landmark regulation (https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404& RIN=2040-
AG16) to virtually eliminate lead from drinking water by October, according to the agenda. The rule would give utilities 10 years to replace
lead pipes, which have caused major public health crises in multiple cities.

Still, some regulations to reduce the spread of “forever chemicals” through rivers and streams are months or years away. One upcoming
rule (https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404&RIN=2040-AG10), which would set wastewater standards for
PFAS from chemical and plastic plants, will be proposed by September of this year — three and a half years after the agency announced the
rule.

On biofuels policy, EPA said it would combine next year's announcement of minimum biofuel blending through the renewable fuel standard
with proposed changes to improve the program’s implementation. A notice of proposed rulemaking is slated for March, with a final rule
envisioned for December 2025 (https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404& RIN=2060-AW23).

Interior rules

The Interior Department anticipates a busy December, including action on several long-awaited policies that got pushed back until after the
November election.

The Fish and Wildlife Service is now scheduled to announce by Dec. 4 a decision on whether to designate the monarch butterfly.
(https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404&RIN=1018-BE30)as threatened or endangered. The agency was
initially set to announce its decision in September, but it secured a 90-day delay.

also now set for a December decision. The agency had once appeared close to completing its work on a permit system, but a proposed rule

was yanked (https://subscriber.politicopro.com/article /eenews/2023/12/01/fws-pulls-back-on-rewrite-of-migratory-bird-regulations-
00129541) from the White House's Office of Information and Regulatory Affairs last December.

The Fish and Wildlife Service has suggested creation of a new permitting system that might allow companies to accidentally harm or kill a
certain number of birds if they also take certain steps to mitigate harm.

December is also the target date for the Fish and Wildlife Service to complete a proposal
(https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404&RIN=1018-BG78) to promote the “biological integrity, diversity, and
environmental health” of the FWS refuge system.

This has excited considerable interest, with the Fish and Wildlife Service having received more than 146,000 public comments on its
proposal.

The Biden administration also continues to stiffen offshore oil rules and may limit who can drill for oil in the ocean.
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The Bureau of Safety and Environmental Enforcement plans to finish a rule this summer that would force offshore oil companies to obtain a
bond to cover penalties (https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404& RIN=1014-AA57) before they can contest
them at the Interior Board of Land Appeals.

The agency also aims to update 22-year-old oil spill response regulations.

In a potentially significant shift for offshore oil companies, the Bureau of Ocean Energy Management plans to ink long-awaited “fitness to
operate” standards (https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404&RIN=1010-AE21) in January of 2025. The rules
would limit which companies are allowed to drill for oil and gas in the ocean by judging their financial status, environmental record or other
metrics.

The National Park Service said it will issue a public notice by December on a proposed rule that would eliminate fees for commercial “low
impact” filming_(https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404&RIN=1024-AE81), even if the footage is used to
generate income.

And by May of next year, NPS said it would issue similar notices for proposed rules that would designate routes for off-road vehicles at Big
Cypress National Preserve (Mps:zzWWW.regmgMpublicho[eAgendaViewRule?publd=202404&RIN=1024—AE54]_ in Florida and for
horses and bicycles at Mammoth Cave National Park (https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404&RIN=1024-
AE93) in Kentucky.

Energy rules

The Department of Energy is rolling out new regulations on the energy efficiency of household appliances. That regulatory program —
enacted into law decades ago — obligates DOE to periodically increase energy efficiency requirements for appliances.

DOE plans to finalize regulations on commercial ice-makers (https://www.reginfo.gov/public/do/eAgendaViewRule?
publd=202404&RIN=1904-AE47) in September, commercial refrigerators and freezers
(https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404&RIN=1904-AD82) in November, walk-in coolers and freezers
(https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404&RIN=1904-AD79) in November, residential boilers
(https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404&RIN=1904-AE82) in December, and other appliance categories.

The Biden administration’s plans on appliance efficiency come amid Republican pressure to rein in regulations. This week, the House will

vote on two Republican bills (https://subscriber.politicopro.com/article/eenews /2024/07/08/biden-efficiency-standards-back-on-the-

house-floor-00166478) that aim to make it more difficult to regulate refrigerators and dishwashers.

Critics of the appliance regulations say they increase costs, but DOE says the regulations proposed and finalized under Biden “save the
average family $100 a year through lower utility bills.” DOE also says the regulations together will cut 2.5 billion metric tons of greenhouse
gas.

(https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404&RIN=1930-AA00) for its weatherization assistance program, which
helps tens of thousands of low-income households retrofit homes.

Agriculture and NOAA rules

The Department of Agriculture said it would seek to codify its higher blends infrastructure program
(https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404&RIN=0570-AB11), which helps expand availability of higher-ethanol
fuels. That proposed rule would be ready in May 2025, the USDA said.

EPA also said it would publish a final rule in August updating the worker protection standards for pesticide use
(https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404&RIN=2070-AK92), including regulations around who's permitted to
be within a certain zone where pesticides are being applied.

The Forest Service said it would propose regulations in January to advance carbon stewardship
(https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404&RIN=0596-ADé1), in national forests through vegetation
management and land use. But timing for a separate notice of proposed rulemaking on forest and grassland climate resilience
(https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404&RIN=0596-AD59), responding to Biden's executive order on forests
and climate, remains to be determined, the USDA said.

On a more bipartisan effort, the USDA said it's drawing closer to creating the greenhouse gas technical assistance program provided for in

publd=202404&RIN=0581-AE29) is slated for August, with a final rule to come in October.
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Before the end of 2024, the Forest Service expects to finalize a rule that would allow it to consider carbon storage projects on forest system
land. The rule would exempt carbon capture and storage from an existing Forest Service prohibition on the permanent or “perpetual” use of
national forests and grasslands.

The Forest Service released a proposed rule (https://subscriber.politicopro.com/article/eenews/2023/11/06/biden-admin-rule-sets-stage-
for-ccs-in-national-forests-00125249) in November and had aimed to issue a final rule in spring of this year. The Unified Agenda said a “final
action” would come around December.

NOAA said it would take final action by November on its long-delayed rule to impose speed limits on more boaters along the Atlantic coast
with hopes of reducing _collisions (https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404&RIN=0648-BI88) with endangered
North Atlantic right whales.

The agency had promised to finalize the rule last year but missed its deadline.

Treasury rules
The agenda also reflects the administration’s push to finalize a host of new rules tied to implementing the 2022 Inflation Reduction Act, the
nation’s biggest climate law.

The Treasury Department is moving to complete a proposal floated in May.

(https://subscriber.politicopro.com/article/eenews/2024/05/29 /treasury-paves-way-for-clean-energy-tax-breaks-00160361) that would

give big breaks to clean energy projects built in 2025 and potentially decades into the future.

The Unified Agenda for the first time includes a proposal (https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404&RIN=1545-
BR17) to add credits under Sections 45Y and 48E of the IRA for electric power projects that eliminate greenhouse gas emissions, including
those that use fossil fuels. According to the agenda, Treasury plans to wrap up public comment in August.

Also on the horizon is a proposed rule (https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202404&RIN=1545-BQ97), which the
agency originally released in December, to create production credits for clean hydrogen under the IRA, also known as 45V. In recent months,
companies poised to produce hydrogen have urged the Biden administration
(https://subscriber.politicopro.com/article/eenews/2024/06/12/clean-hydrogen-industry-slams-pace-of-biden-tax-rules-00162755) to

move faster to implement and finalize the credits.

Despite those calls, Treasury is slated to review public comments to the proposal through July with no date set for finalizing the rule.

Reporters Carlos Anchondo, Ellie Borst, Brian Dabbs, Michael Doyle, Marc Heller, Rob Hotakainen, Hannah Northey, Sean Reilly, Heather
Richards and Miranda Willson contributed.
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Thirty years ago, Ohio EPA adopted the
minimum fee established by the Clean Air Act.

The fee is not adequate to maintain DAPC’s
program. If Ohio EPA cannot fund the Title V
Program, U.S. EPA will step in.
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G e n e ra te DAPC looked to neighboring states facing the

same issue. Many have instituted an annual base

- fee - Indiana ($6,100), Michigan ($5,250-
7 M I n $45,000), Pennsylvania ($8,000), Tennessee
($10,000).
Ad d I t | O n a l DAPC is proposing a base fee of $5,000 for all

Ann ua l Reven ue Title V and synthetic minor facilities and a 50%

increase in synthetic minor emission fees along
with a 50% increase in Permits to Install fees.

Number of Facilities Fee Increase Proposal Increased Revenue

TitleV Fee $5,000 Base Fee $2,545,000

PTI Fee 50% increase $400,000

50% increase +

$5,000 base fee $4,121,000

Synthetic Minor Fee

Total Additional Revenue $7,066,000

For more information, email Andrew.Smith@epa.ohio.gcv
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On August 16, 2024, federal agencies released their “Spring 2024” Unified Regulatory Agenda
detailing the regulations that they are developing over the next several months as well as
long-term actions planned over the next few years. The agenda include the US
Environmental Protection Agency’s (EPA’s) and the US Department of Defense’s (DOD’s)
numerous important upcoming actions on chemicals and products containing these
chemicals that will have significant implications for the regulated community. Hunton
Andrews Kurth LLP’s regulatory team has provided analyses of these upcoming regulatory
actions:

e EPA’s Spring 2024 Unified Regulatory Agenda—Upcoming Per-and-Polyfluoroalkyl
Substances (PFAS)-Related Actions

e EPA’s Spring 2024 Regulatory Agenda—Upcoming Toxic Substances Control Act (TSCA)
Actions

Upcoming PFAS Actions

As reflected by EPA’s April 2024 release of a final rule establishing near-zero drinking water
standards for certain PFAS, May 2024 release of its landmark final rule designating PFOA and
PFOS as CERCLA hazardous substances, and October 2023 release of its final rule requiring
reporting of manufactured and imported PFAS and imported PFAS-containing products and
articles, EPA has issued significant regulations to restrict and manage PFAS. Federal
agencies dre continuing to initiate PFAS-related regulatory actions that will pose new
compliance challenges with far-reaching implications for a broad spectrum of the regulated
community. Among these regulatory items are:

e DoD’s proposed prohibition of procuring certain personal-protective firefighting
equipment containing any intentionally added PFAS and proposed prohibition of
procuring any covered item that contains perfluorooctane sulfonate (PFOS) or
perfluorooctanoic acid (PFOA) in the following items: (1) nonstick cookware or cooking
utensils for use in galleys or dining facilities; and (2) upholstered furniture, carpets, and
rugs that have been treated with stain-resistant coatings.

e EPA’s proposed requirements for national pollutant discharge elimination system (NPDES)
permit applications to address monitoring and/or reporting of PFAS.

e Two proposed EPA actions under the Resource Conservation and Recovery Act (RCRA) to
designate certain PFAS as RCRA hazardous constituents and clarify how PFAS can be
cleaned up through the RCRA corrective action process.

e Adding certain PFAS to the Toxics Release Inventory (TRI) list of toxic chemicals subject to
reporting under the Emergency Planning and Community Right-to-Know Act (Eal:;;g%ﬁA)

https://www.huntonak.com/the-nickel-report/recent-epa-regulatory-agenda-shows-continued-focus-on-increasing-restrictions-on-chemicals-and-pfas-in... 2/5
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Upcoming TSCA Actions

EPA has continued to release multiple proposed and final chemical risk management rules
under section 6 of TSCA. However, multiple planned regulatory actions are still delayed,
including the maijority of the TSCA risk management rules. Among the TSCA-related
regulatory items are:

e Final risk management rules for perchloroethylene (PCE), trichloroethylene (TCE), and
carbon tetrachloride scheduled for late 2024.

e Proposed risk management rules for I-bromopropane (I-BP), C.. pigment violet 29 (PV29),
and n-methylpyrrolidone (NMP).

e Revised risk management rules for persistent, bioaccumulative, and toxic (PBT) chemicals
scheduled for late 2024.

e Final rule revising procedural requirements for new chemical reviews.
e Proposed “tiered data reporting” rule to establish new reporting requirements for

chemicals undergoing risk evaluation and risk management.

Please contact our chemicals team for more information.
Tags: CWA, NPDES, PFAS, Risk Management, Toxic Substances Control Act (Tsca)
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Senior Attorney
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EPA Proposes 8-Month Delay for
Manufacturers on New PFAS Reporting
Mandate
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Cosmetics

The U.S. Environmental Protection Agency (EPA) says it is modifying its regulations to allow
for an 8-month delay in the mandated reporting of perfluoroalkyl and polyfluoroalkyl substances
(PFAS) due to the complex administrative burden involved for businesses and regulators.

Under the rule finalized last year, manufacturers and importers of PFAS at any time since 2011
had an EPA reporting window that was supposed to open on Nov. 12, 2024, and close for most
companies on May 8, 2025. EPA is delaying that submission period by eight months, saying it
will now open July 11, 2025, and close for most companies on Jan. 11, 2026.

The change in the reporting requirement was published in the Federal Register on Sept. 5.
EPA said it was taking this action because of delays in the development and testing of the
software application that will be used to collect information from thousands of companies.

“The proposed revision of the submission period would facilitate compliance with the rule and

help ensure that the collection includes accurate data on manufactured PFAS in the United
States,” the EPA notice in the Federal Register states.
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When the EPA published the original reporting requirement rule in 2023, it estimated that it
would take industry 129,000 hours to gather the information needed to comply with the reporting
requirements at a cost of $800 million to businesses. The cost to EPA would be an additional
$1.6 million, the agency said at that time.

The National Association of Manufacturers said this week that the EPA’s decision underscores
the massive burden this retroactive reporting requirement places on both the agency and
manufacturers, who must submit records dating back more than a decade.

“We are pleased to see the EPA delay this retroactive reporting requirement—as the NAM has
called for — which will temporarily prevent an increase in the regulatory burden facing
manufacturers,” NAM Vice President of Domestic Policy Chris Phalen said.

“More broadly, today’s announcement reflects the massive administrative burden this proposal
would impose on both the business community and regulators, while failing to provide insights
for effective and prioritized public health efforts,” Phalen said. “We urge the agency to reverse
course entirely, unless and until it has the capacity to effectively enforce the standard.”

EPA said it was not proposing any changes to the scope of the reporting requirements mandated
by its Toxic Substances Control Act (TSCA) regulations, only the submission dates.

PFAS are manufactured chemicals that have been widely used in industry and consumer
products since the 1940s. There are thousands of different PFAS, some of which have been more
widely used and studied than others.

PFAS are synthesized for use in many products ranging from firefighting foams to coatings for
clothes and furniture, to food contact substances, to the manufacture of other chemicals and
products. They are found in a wide variety of products, including textiles, electronics, wires and
cables, pipes, cooking and bakeware, sport articles, automotive products, toys, transportation
equipment, and musical instruments.
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EPA Delays TSCA Section 8(a)(7) PEAS

Reporting Period

Affected manufacturers or importers of PFAS or PFAS-
containing articles will have an extra eight months, until July 11,
2025, to prepare

On Sept. 5, the U.S. Environmental Protection Agency delayed the data submission period for
new reporting requirements for per- and polyfluoroalkyl substances (PFAS) under the Toxic
Substances and Control Act (TSCA). The final rule requires any person who manufactures or
imports or has manufactured or imported PFAS or PFAS-containing articles any time since Jan.
1, 2011, to electronically report on specific PEAS uses, production volumes, disposal, exposures,
and hazards.

This data submission period was scheduled to begin Nov. 12, but due to budgetary issues and
resource limitations, EPA delayed the beginning of the reporting period until July 11, 2025.

What does this mean for manufacturers and importers?

According to EPA, this robust data collection is necessary to better research, regulate, and
monitor PFAS to protect human health and the environment.

Because of the final rule's extensive requirements for data gathering and reporting, it has the
potential to capture one of the largest datasets of PFAS manufactured and used in the U.S.
However, the level of current and historical data required by the final rule creates a significant
burden for affected companies, especially given that the final rule does not have a de minimis
exemption that would allow companies to exclude reporting PFAS used in minimal
concentrations.

Companies that manufacture or use PFAS, or that import articles, materials, or products that may
contain PFAS, can use the delayed reporting period to their advantage by conducting their due
diligence with suppliers. While most businesses will be required to complete all reporting by Jan.
11, 2026, small businesses reporting data only on importing PFAS contained in articles will have
until July 11, 2026, to submit reports, according to EPA.
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Letter from the Co-Chairs of Interagency Policy Committee on Plastic Pollution and
a Circular Economy

Plastic production around the globe has doubled over the past two decades. Plastic waste has also doubled
in that time, and is now found almost everywhere on our planet, from floating garbage patches in the
Pacific Ocean to nearly every waterline, coastline, and shore line, including beaches and river banks.
Plastics are turning up in the stomachs of whales, birds, and other animals that ingest them. Communities
near plastic production and processing facilities are confronted with toxic air emissions and chemical
releases. Researchers are sounding alarm bells over the growing presence of microplastics in the human
body, and are concerned that the ingestion of microplastics and exposure to plastics-related pollution are
posing a growing risk to public health. And the production and transport of plastics are contributing to
greenhouse gas pollution and exacerbating climate change.

With its multitude of environmental impacts across its supply chain, broad global effects, and severe
public health consequences, plastic pollution has become one of the most pressing and consequential
environmental problems in the U.S. and around the globe. Tackling plastic pollution and its associated
impacts will require unprecedented action at every stage of the plastic lifecycle—from reining in the
pollution from petrochemical production that is poisoning communities and driving climate change, to
reorienting infrastructure to ensure dramatic increases in recycling and reuse, to investing in innovative
materials to replace the pervasive use of plastics in our society. The President is committed to taking
ambitious actions throughout the full lifecycle of plastics to end plastic pollution and is calling upon the
global community to do the same, with the goal to reduce the global production and consumption of
virgin plastics.

This full lifecycle approach is a critical element of President Biden’s and Vice President Harris’s
environmental and public health agenda, and complements other key actions the Administration has taken
to protect clean air and clean water. The Administration, for example, has implemented a historic ban on
ongoing uses of asbestos—a known carcinogen linked to more than 40,000 deaths in the U.S. each year—
and is working with communities to replace every lead pipe in the country, has set new standards to
eliminate “forever chemicals” from drinking water, and has tightened pollution controls for chemical
plants.

In 2023, to mobilize and coordinate a Federal effort to confront plastic pollution, the Administration
launched the Interagency Policy Committee on Plastic Pollution and a Circular Economy (IPC), of which
we are proud to serve as co-chairs. The IPC was formed and operates with the understanding that the scale
and breadth of the plastic pollution challenge require not only an all-of-government effort at the Federal
level, but sustained and coordinated work with the state, local, and Tribal governments, local communities
and other stakeholders.

Under President Biden’s leadership, Federal departments and agencies are working to reduce single-use
plastics in government operations, drive down toxic emissions and chemicals of concern in plastic
production, and fund historic investments to improve solid waste management while cleaning up existing
pollution. These early steps are important for building momentum for the scale of action and progress
needed across all levels of government to address plastic pollution and its associated impacts.

In Mobilizing Federal Action on Plastic Pollution: Progress, Principles, and Priorities, the Federal
government is—for the first time—formally acknowledging the severity of the plastic pollution crisis and
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the scale of the response that will be required to effectively confront it. In particular, the report reaches
two key topline findings:

1. Successfully combatting plastic pollution requires the United States to take a comprehensive
approach that addresses the impacts of plastic throughout the entire lifecycle — from production to
end of life; and

2. The scope, scale, and complexity of plastic pollution require coordinated action from all levels of
government.

This report complements and supports other key domestic and international efforts to combat plastic
pollution, including developing an international agreement that is commensurate to the scale and breadth
of the plastics problem. Reaching a strong global agreement can help turn the tide against the sea of
plastic pollution that is rising around the world.

Although the plastic pollution challenge remains severe and daunting, we are optimistic that—by steadily
and rapidly building momentum through the opportunities and actions outlined in this report—the U.S.
can mobilize the all-hands-on-deck response that is needed to meet this profound environmental and
public health challenge.

Sincerely,

Brenda Mallory
Chair, White House Council on Environmental Quality
Co-Chair, Interagency Policy Committee on Plastic Pollution and a Circular Economy

Q,-/ /‘L/
-

Ali Zaidi
Assistant to the President and National Climate Advisor
Co-Chair, Interagency Policy Committee on Plastic Pollution and a Circular Economy

MOBILIZING FEDERAL ACTION ON PLASTIC POLLUTION:

PROGRESS, PRINCIPLES, AND PRIORITIES
Page 98



Table of Contents

BaCK@IOUNA ..ot ettt ettt et e st ettt e et e et e et eneee 5
Introduction: The Plastic Pollution Crisis and Ongoing Efforts to Combat It.............cccceeennennnee. 8
Progress: Advancing Efforts to Combat Plastic Pollution...............cccoeeiiieiiiiiiiiieneeeieeee, 11
Principles and Priorities: Charting a Path for Solutions ............cccccoceviiiiiiininieee, 18
Federal Focus Areas and Opportunities for Action to Reduce Plastic Pollution.......................... 21
Section 1: Assessing and Reducing Pollution from Plastic Production..........c..ccoceoevvineneen. 21
Section 2: Innovating Materials and Product Design............cccceeeiiiieniiiiniiieeiieeeeeeeeee 23
Section 3: Decreasing Plastic Waste GENeration ...........c.ccocueveereeierieneenieenieneeneeseeeee e 25
Section 4: Improving Environmentally Sound Waste Management..............ccoceveeveeviiniennenne 27
Section 5: Informing and Conducting Plastic Pollution Capture and Removal........................ 29
CONCIUSION ...ttt ettt b e sttt e bt st eenens 31
Appendix A: Existing United States Federal Activities on PlastiC..........cccoeevveviiieniiieeieeee. 33
Appendix B: United States Federal Interagency Working Groups.........c.cceccevveneeniricniencennenn. 77
RETETEICES ...ttt ettt et e eaees 78

MOBILIZING FEDERAL ACTION ON PLASTIC POLLUTION:

PROGRESS, PRINCIPLES, AND PRIORITIES
Page 99



Background

About the Interagency Policy Committee on Plastic Pollution and a Circular
Economy

The Interagency Policy Committee on Plastic Pollution and a Circular Economy (IPC), co-
chaired by the White House Council on Environmental Quality (CEQ) and the White House
Office of Domestic Climate Policy (CPO), was announced by the White House in April 2023 to
advance efforts to combat plastic pollution' across the plastic lifecycle, prioritizing public health,
economic development, and environmental justice.” The IPC seeks to coordinate federal efforts
on plastic pollution, to help ensure that the benefits from acting on plastic pollution—including
minimized human exposure to harmful chemicals, and protection of clean air, water, coastal and
marine environments—are available to all, including communities with environmental justice
concerns.

IPC Participants

The following United States federal departments, agencies, bureaus, and offices are engaged in
the IPC and have contributed to this document:

e (CBP: Customs and Border Protection
e CPSC: Consumer Product Safety Commission'
e DOC: Department of Commerce
o DOC/Census: Census Bureau
o DOC/TA: International Trade Administration
o DOC/NIST: National Institute of Standards and Technology
o DOC/NOAA: National Oceanic and Atmospheric Administration
e DOD: Department of Defense
e DOE: Department of Energy
e DOI: Department of the Interior
e DOJ: Department of Justice
e DOL: Department of Labor
e DOT: Department of Transportation
e ED: Department of Education
e EPA: Environmental Protection Agency

e GSA: General Services Administration

' CPSC staff contributed to this report. It has not been reviewed or approved by, and does not represent the views of, the Commission.
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e HHS: Department of Health and Human Services
o HHS/CDC: Centers for Disease Control and Prevention
= HHS/CDC/NIOSH: National Institute for Occupational Safety & Health
=  HHS/CDC/NCEH: National Center for Environmental Health
= HHS/CDC/ATSDR: Agency for Toxic Substances and Disease Registry
o HHS/CMS: Centers for Medicare & Medicaid Services
o HHS/FDA: Food and Drug Administration
o HHS/NIH: National Institutes of Health
=  HHS/NIH/NIEHS: National Institute of Environmental Health Sciences
o HHS/OASH: Office of the Assistant Secretary for Health

NASA: National Aeronautics and Space Administration

NSF: National Science Foundation

State: Department of State
e USAID: Agency for International Development
e USDA: Department of Agriculture

Additional IPC participants from the Executive Office of the President include the Domestic
Policy Council (DPC), the National Economic Council (NEC), the Office of Clean Energy
Innovation & Implementation (OCEII), the Office of Science and Technology Policy (OSTP),
OSTP’s National Nanotechnology Coordination Office (NNCO), the Office of Management and
Budget (OMB), OMB’s Office of Federal Procurement Policy (OFPP), and the Office of the
United States Trade Representative (USTR).

About the White House Council on Environmental Quality

The White House Council on Environmental Quality (CEQ) was established within the
Executive Office of the President by the National Environmental Policy Act of 1969 (NEPA).
CEQ advises the President and develops policies on climate change, environmental justice,
federal sustainability, public lands, ocean, and wildlife conservation, among other areas. For
more information, please see: www.whitehouse.gov/ceq.

About the White House Office of Domestic Climate Policy

The White House Office of Domestic Climate Policy (CPO) implements the President’s
domestic climate agenda, coordinating the whole-of-government approach to tackle the climate
crisis, create good-paying, union jobs, and advance environmental justice. CPO coordinates the
policy-making process with respect to domestic climate policy issues; coordinates domestic
climate policy advice to the President; ensures that domestic climate policy decisions and
programs are consistent with the President’s stated goals and that those goals are pursued; and
monitors implementation of the President’s domestic climate policy agenda. For more
information, please see: www.whitehouse.gov/cpo.
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About this Document

Mobilizing Federal Action on Plastic Pollution: Progress, Principles, and Priorities is the result
of a collaborative effort of the IPC from 2023-2024. It includes information, opportunities, and
principles that agencies across the Federal Government have provided and goals that agencies
are working to achieve as appropriate under their respective authorities, missions, and consistent
with applicable law. It aims to leverage existing federal authorities, strengthen interagency
collaboration, and build upon current federal actions to identify additional opportunities federal
agencies can undertake to combat plastic pollution. Two appendices accompany this document.
They outline ongoing federal activities (Appendix A) and interagency working groups
(Appendix B).
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Introduction: The Plastic Pollution Crisis
and Ongoing Efforts to Combat It

After its introduction in the 1950s, plastic® transformed many aspects of modern society. Plastic
opened up new possibilities for consumer and industrial usage, serving as an inexpensive,
lightweight, versatile, durable, and sanitary material in the food, medical, technology, textile, and
transportation industries. Modern sanitation systems, food security, and medical equipment
advancements were made possible by innovations in plastic. However, due to the broad
consequences of plastic production and consumption, our nation and global neighbors are now
facing a plastic pollution crisis.

It has become clear that the reliance on plastic across the globe and in all economic sectors has a
serious cost to public health and the environment that requires action. The exponential increase
in plastic production and consumption has outpaced society’s ability to properly manage this
increasingly complex material and scale innovative solutions to holistically address its impacts.
As a result, the annual amount of uncontrolled plastic waste released into the aquatic
environment is estimated to reach 53 million metric tons by 2030.% Experts have estimated that
the equivalent of one garbage truck of plastic enters the ocean every minute.” Plastic particles
have been found in the deepest depths of the ocean, in the air above the highest points on Earth,
and even within human blood and tissue.%”® Plastic polymers® and their affiliated additives'? are

known to pollute air, soil, waterways, wildlife, and homes.'!!%13

While littered plastic items on streets and in waterways are a familiar sight across the United
States, less visible forms of pollution, such as hazardous air emissions from plastic production or
end-of-life processing, can occur at every stage of the plastic lifecycle. Certain plastic particles
and additives used in the production of plastic can contribute to adverse human health effects
such as cancer, metabolic diseases, and disruptions to reproduction, development, and

growth. #1516 Exposure to these chemicals is particularly dangerous during vulnerable stages of
life, including pregnancy, infancy, and childhood. The cumulative impacts'’ of plastic production
and plastic pollution are disproportionately concentrated in communities that live near
production facilities and disposal sites.'®!” Many of the same communities are often
overburdened by other types of environmental hazards associated with living near industrial
manufacturing sites, such as air pollution, chemical exposure, and soil and groundwater

contamination, which can exacerbate the harms caused by exposure to plastics pollution.?%2!

The vast majority of plastic is made from extracted fossil fuels,?? a main feedstock?? in
petrochemical facilities. Petrochemical facilities are projected to expand as demand for
petrochemical products, such as plastic, continues to grow. This will contribute to more
industrial pollution, increased plastic waste, and significant amounts of greenhouse gas
emissions released throughout the plastic lifecycle.?*?* Under business-as-usual production and
management scenarios, plastic production may account for 15-31% of the global carbon budget
by 2050, undermining efforts to keep global temperatures within a 1.5 degrees Celsius climate
threshold.?®27-28 These trends in growth are unsustainable and should be reversed.
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“Plastic pollution is one of the most significant problems facing our country
and the world, harming human health and environment, including
communities already overburdened by pollution. Fossil fuel extraction,
refining, plastics production and use increases the climate crisis and harmful
pollution and waste. Emerging science also continues to reveal new health
threats. We must combat plastic pollution from every angle and prevent it at
every step of its lifecycle. Every action we take matters, because every day
people are suffering from the impacts of plastic pollution.”

—Administrator Michael S. Regan, EPA

Recognizing the growing risks of plastic pollution to public health and the environment, the
Biden-Harris Administration has been working to build a whole-of-government approach to
confront the problem and its associated impacts. From securing landmark investments in waste
management infrastructure to strengthening pollution standards at chemical and plastic
production facilities, the Administration is making major strides toward a cleaner and healthier
nation—and recognizing that more work is needed to protect the environment, economy, and
local communities.

To help mobilize and coordinate interagency actions on plastic pollution, in April 2023, the
Biden-Harris Administration announced the formation of an Interagency Policy Committee on
Plastic Pollution and a Circular Economy (IPC). IPC participants include experts across federal
agencies and within the Executive Office of the President.

This document is a product of the IPC’s dedicated interagency coordination and a critical first
step in undertaking meaningful actions and considering long-term targets to effectively address
pollution at key stages of the plastic lifecycle. It outlines both ongoing efforts within the United
States Federal Government (Appendix A) and opportunities for further action. This document
establishes the first United States Federal Government-wide strategy to address plastic pollution.
It aims to enhance domestic initiatives that reinforce United States leadership in international
efforts during an unprecedented period of global coordination on plastic pollution.?’

Importantly, the IPC recognizes two essential topline findings:

1. To successfully combat plastic pollution, the United States must take a
comprehensive approach that addresses the impacts of plastic throughout the entire
lifecycle. From the extraction of raw materials used to create plastic polymers, such as
fossil fuels, to pollution resulting from mismanaged waste, communities and the
environment experience the escalating effects of a worldwide dependence on these
materials. A national effort should involve meaningful cross-sector and cross-disciplinary
engagement in actions that holistically address all stages of the plastic lifecycle and
support a more circular economy.

2. The scope, scale, and complexity of plastic pollution require coordinated action
from all levels of government. No single federal agency or level of government has
sufficient authority or resources to successfully combat plastic pollution on its own.
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United States federal agencies must continue to build a whole-of-government effort to
confront plastic pollution, while also partnering with state, territorial, Tribal, and local

governments to support actions and strategies that can be deployed at the regional, state,
Tribal, or local level.

While the IPC recognizes that more work, collaboration, and investment are needed to spark a
whole-of-society approach to address plastic pollution, this document serves as a foundation for
federal action, outlining a path forward to comprehensively address, coordinate, and catalyze
effective action on plastic pollution across the Federal Government and with partners abroad.
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Progress: Advancing Efforts to Combat
Plastic Pollution

The Biden-Harris Administration is working to advance and expand efforts to combat plastic
pollution, reduce the Federal Government’s use of plastic, and, as appropriate, set new standards
or regulations to prevent and decrease toxic emissions, discharges, and releases from plastic
production processes. The Administration is committed to following the best available science
on plastic pollution, and taking further action to prioritize environmentally sustainable solutions
at each stage of the plastic lifecycle. Across the Federal Government, agencies and departments
are spearheading efforts to address plastic pollution and reduce dependence on plastic in federal
operations and agency programs. These actions advance the President’s vision of prioritizing
public health, economic development, and environmental justice.

Assessing and Reducing Pollution from Plastic Production

Over 90% of plastic is derived from fossil fuels.?® After extraction, oil, natural gas, and other
fossil fuels are transported to refining and petrochemical facilities to be transformed into
feedstocks, polymers, and pellets for plastic production.’! Many of these sites are located in or
near communities where people are confronted with daily emissions, discharges, and
releases.?>3*3* These communities have raised concerns about toxic exposure and its health
impacts, including cancer.® For years, local, national, and international environmental groups
and environmental justice advocates have worked to bring attention to these problems. They
have called for action to address existing and prevent further harm to local communities from
plastic production.®¢

Under President Biden’s and Vice President Harris’s leadership, federal agencies are taking steps
to reduce pollution from the extraction of fossil fuels and production of plastic. This includes
chemicals of concern and hazardous air pollutants (Box 1). There is much work to be done, but
the Biden-Harris Administration is committed to ongoing engagement to help ensure that all
communities are able to breathe clean air, drink clean water, and live in a healthy environment.
The actions outlined in this document align with other government initiatives focused on human,
environmental, and community health, including the Healthy People 2030 objectives.*’
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Box 1. Environmental Protection Agency: Actions that Address Pollution
from Plastic Production and Advance Environmental Justice

EPA has been diligently addressing the harmful pollution generated by plastic production
processes and the uncontrolled release of plastic into the environment. In 2024, EPA finalized
rules to reduce emissions of toxic air pollutants including ethylene oxide and chloroprene, which
will result in significant reductions to harmful air pollution in local communities near plastic
production facilities, including communities with environmental justice concerns. In addition,
EPA includes upstream pollution associated with plastic manufacturing in reporting requirements
under its Toxics Release Inventory Program to track progress in eliminating or reducing specific
chemicals used in plastic manufacturing. EPA has also started the process of prioritizing several
chemicals of concern used in plastic production, such as vinyl chloride and seven phthalate
chemicals, for risk evaluations under the Toxic Substances Control Act. Additionally, EPA
updated requirements for facilities to plan for worst-case discharges of hazardous substances
under the Clean Water Act. This action follows updates under the Clean Air Act to revise the
Risk Management Program to further protect vulnerable communities from chemical accidents.
These actions complement Biden-Harris Administration efforts to reduce pollution from oil and
gas extraction, such as EPA’s Final Rule for Oil and Natural Gas Operations.

Innovating Materials and Product Design

Agencies are also advancing work to explore alternative materials and processing methods, such
as through the National Institute of Standards and Technology’s Circular Economy Program,
which invests in safe materials, manufacturing, and product design. The Department of Energy’s
Strategy for Plastics Innovation (SPI) focuses resources from across the Department to create a
comprehensive program to accelerate innovations that will dramatically reduce plastic waste in
the ocean and landfills. One of the SPI’s strategic goals is to develop and manufacture new and
renewable plastic and bioplastic that is designed for either recycling or improved plastic end-of-
life outcomes, including biodegradability, and can be manufactured at scale domestically. The
Department of Agriculture also conducts regular research on biopolymers, alternative feedstocks,
and reduced pollution production processes in support of a transition away from fossil fuel-based
plastic-®® Together, these actions within the Federal Government will promote reduction of
plastic pollution, more efficient end-of-life processes, and a more circular economy.>’

Decreasing Plastic Waste Generation

In support of the President’s direction in Executive Order (E.O.) 14057 (Box 2), federal agencies
are leading by example to reduce single-use plastic (as defined by GSA*°) within their own
operations and through new initiatives. In accordance with E.O. 14057 Section 207, all federal
agencies are required to divert at least 50% of non-hazardous solid waste, including plastic, from
landfills annually by fiscal year 2025 and 75% by fiscal year 2030. The Department of the
Interior announced Secretary’s Order 3407 and the General Services Administration issued a
new rule to address the reduction of single-use plastic used in packaging (Box 3). The National
Aeronautics and Space Administration (NASA) is advancing internal waste prevention practices
that protect natural resources and reduce pollution, waste toxicity, and costs, resulting in a waste
diversion rate exceeding approximately 75% for the past five years. Consistent with the E.O.
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14057 Implementing Instructions, the Department of Justice issued an Acquisition Policy Notice
that provides that, “Bureaus should consider reducing and phasing out procurement of single-use
plastic products, to the maximum extent practicable.” These efforts will not only have a positive
impact within federal facilities, but also reduce the potential for mismanaged waste and
ultimately environmental pollution that affects communities nationwide. Because of its
purchasing power, by reducing the demand of plastic products through procurement*!' changes,
the Federal Government has the potential to significantly impact the supply of these products.

Box 2. Executive Order 14057:
Catalyzing Clean Energy Industries and Jobs Through Federal Sustainability

In December 2021, President Biden issued E.O. 14057 on Catalyzing Clean Energy Industries
and Jobs Through Federal Sustainability, which demonstrates how the United States will
leverage its scale and procurement power to lead by example. The E.O. commits federal agencies
to “reduce emissions, promote environmental stewardship, support resilient supply chains, drive
innovation, and incentivize markets for sustainable products and services by prioritizing products
that can be reused, refurbished, or recycled; maximizing environmental benefits and cost
savings.” The E.O. requires agencies to incorporate environmental justice considerations when
planning programs and operations. Subsequent E.O. 14057 instructions issued by CEQ direct
agencies to reduce and phase out procurement of single-use plastic products, to the maximum
extent practicable, in order to minimize waste, advance pollution prevention and environmental
justice, and promote a transition to circular economy approaches. The E.O. sets waste reduction
goals for agencies and requires regular reporting on sustainability activities and progress toward
those goals. The President’s foundational E.O. sets the tone for prioritizing sustainability and
waste reduction within Federal Government operations.

MOBILIZING FEDERAL ACTION ON PLASTIC POLLUTION: 13

PROGRESS, PRINCIPLES, AND PRIORITIES
Page 108




* % ok ok Kk Kk

Box 3. Department of the Interior:
Secretary’s Order 3407 and GSA’s Acquisition Regulation:
Reduction of Single-Use Plastic Packaging Rule

Secretary of the Interior Deb Haaland issued Secretary’s Order 3407 to reduce the procurement,
sale, and distribution of single-use plastic products and packaging Department-wide, with a goal
of phasing out single-use plastic products on Interior Department-managed lands by 2032. As
part of this Order, the National Park Service launched a Request for Proposals (RFP) in 2024
focused on source reduction and circularity in National Parks. The RFP calls for projects and
enterprises that embody the Service’s commitment to reducing single-use plastic. With these
initiatives, the Department of the Interior is taking critical steps to collectively reduce plastic
pollution, increase circularity, spur economic opportunities, and meaningfully engage local
communities.

The General Services Administration (GSA) issued a final rule to address single-use plastic
packaging on the Federal Supply Schedule (FSS). GSA offers tens or hundreds of thousands of
products via the FSS, with the one commonality being single-use plastic packaging. To reduce
single-use plastic waste, GSA pursued a new clause and provision that is now included in its FSS
contracts to encourage and highlight the availability of single-use plastic-free packaging.

Federal agencies are also taking steps to target specific items or pollution pathways, such as
eliminating the procurement of certain products and introducing more environmentally friendly
systems, like water refill stations as a substitute for single-use plastic bottles. Examples include
the Department of Defense Commissary Agency’s efforts to eliminate its use of single-use
plastic bags across military bases worldwide and the Department of the Navy’s Plastic Reduction
in Marine Environment/Navy Waste Reduction Afloat Protects the Sea (PRIME/WRAPS)
program, which focuses on the reduction of plastic waste generated aboard surface ships and
submarines. Federal tools, like EPA’s Recommendations of Specifications, Standards, and
Ecolabels for Federal Purchasing program, help agencies to identify and procure environmentally
preferable products and services. Agencies are also required to purchase items from EPA’s
Recommendations “to the maximum extent practicable.”*? Furthermore, the Administration is
investing in reuse infrastructure to decrease reliance on single-use plastic. For example, EPA’s
Trash Free Waters program has established a partnership to pilot reusable food ware systems in
four United States cities. The goal of this initiative is to demonstrate that reuse systems can be
accessible, safe, and equitable for cities.** While there is still room for growth, these efforts
show how the Federal Government is addressing plastic pollution in its operations.

Improving Environmentally Sound Waste Management

President Biden’s Investing in America agenda is making historic investments in strengthening
infrastructure, tackling climate change, and creating a more equitable future. This includes
EPA’s Environmental Justice Grants and Technical Assistance Program, which offers a variety
of opportunities for projects that focus on plastic pollution reduction, primarily for community-
based organizations working on environmental justice challenges, but also for state, territorial,
Tribal, and local governments, and academic institutions working in partnership with those
entities. Additionally, EPA is implementing solid waste grant programs, including the Solid
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Waste Infrastructure for Recycling and the Recycling Education and Outreach grants, which
include funding for communities already overburdened by pollution (Box 4). This is one
example among many created and funded by the Biden-Harris Administration to take action to
improve environmentally sound waste management. These programs also advance President
Biden’s Justice40 Initiative, which set a goal that 40% of the overall benefits of certain federal
climate, clean energy, and other investments flow to disadvantaged communities that are
marginalized by underinvestment and overburdened by pollution.

Box 4. Environmental Protection Agency: Investing in Infrastructure

EPA is investing $275 million in Solid Waste Infrastructure for Recycling grants as part of
President Biden’s Investing in America agenda. Program awards will be distributed between
states, territories, communities, Tribes, and intertribal consortia, to implement the EPA’s
National Recycling Strategy and National Strategy to Prevent Plastic Pollution (once finalized).
In 2023, EPA made 140 grant selections for projects ranging from recycling, composting, and
reuse infrastructure improvements to technical support for local waste management staff. This
grant program marks the first time that funding of this scale has been available specifically for
the purpose of improving solid waste infrastructure. Local municipalities and their budgets are
often overburdened with solid waste management costs, and providing additional support and
flexibility is critical for communities to advance solutions that are tailored to their local context.
Funded projects included expanding waste collection locations and receptacles, implementing
local recycling education and outreach campaigns, using new data systems to track municipal
solid waste, providing technical training and certifications to waste management staff,
conducting analyses for reuse and deposit-return initiatives, and many others.

In addition to deploying historic funding from the President’s Investing in America agenda to
combat plastic pollution, agencies are committed to addressing plastic pollution through cross-
sector, interdisciplinary, innovative partnerships, both at home and abroad. In 2023,

EPA engaged the public with a draft National Strategy to Prevent Plastic Pollution,

which identifies actions the agency and domestic stakeholders can take to eliminate the release of
plastic waste into the environment by 2040.** EPA’s National Recycling Strategy identifies
strategic objectives and stakeholder-led actions to create stronger, more resilient, and cost-
effective domestic recycling systems. These efforts have been supported through grant funding

to further advance the Administration’s goals to update outdated waste management
infrastructure.

Agencies are also making progress internationally. In 2023, the State Department (State)
launched the End Plastic Pollution International Collaborative (EPPIC) with $15 million in initial
United States funding. EPPIC is a public-private partnership built to catalyze governments, non-
governmental organizations, and businesses to support innovative solutions to the plastic
pollution crisis. State also provided $1.5 million to the United Nations Environment Programme
and the Basel Convention's Plastic Waste Partnership to further advance plastic pollution efforts
under those programs. The International Trade Administration (ITA) at the Department of
Commerce promotes trade in recycled material as part of circular economies in the United States
and abroad, including via a public-private partnership with the Recycled Materials Association
(formerly known as the Institute of Scrap Recycling Industries). Additionally, ITA promotes
United States exports of environmental technologies through its Environmental Technology
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Trade Advisory Committee and research and analysis products such as its Environmental
Technologies Top Export Market Rankings, which include waste management and recycling
solutions that assist international partners in managing their plastic waste.

Informing and Conducting Plastic Pollution Capture and Removal

Several federal agencies are leading efforts to clean up existing plastic pollution and prevent
additional plastic pollution from entering the environment, including the ocean. The National
Oceanic and Atmospheric Administration (NOAA) Marine Debris Program is the United States
federal lead for addressing the impacts of marine debris.* NOAA works with organizations
around the United States and globally to prevent, remove, and study marine debris (Box 5).
Through the Marine Debris Program, NOAA established the Marine Debris Monitoring and
Assessment Project (MDMAP), which engages NOAA partners and volunteers around the world
in surveying and recording the amount and types of marine debris on shorelines using a rigorous
methodology. At EPA, the Trash Free Waters program provides technical and financial
assistance to numerous place-based trash capture projects around the country. Furthermore, the
United States Agency for International Development's (USAID) Save Our Seas Initiative, which
includes its global Clean Cities, Blue Ocean program, partnerships with key private sector
stakeholders such as Circulate Capital, and 12 bilateral and regional programs led by USAID
Missions, is reducing, recovering, and diverting thousands of metric tons of plastic through
locally-led grants and direct technical assistance to dozens of cities. The Biden-Harris
Administration is committed to a cleaner, safer future, through actions here at home, and in close
coordination with our global neighbors.

Box 5. National Oceanic and Atmospheric Administration:
Marine Debris Clean-up

As part of the President’s Investing in America agenda, in 2023, the NOAA Marine Debris
Program provided over $70 million in federal funding for 15 transformational multi-year
projects. The Program’s funding competition focused on two priorities: removing large marine
debris and using proven interception technologies to capture marine debris throughout the coastal
United States, Great Lakes, territories, and Freely Associated States. Concurrently, NOAA Sea
Grant announced its first 29 projects, representing $27 million in federal funding, that support
the creation of coalitions and innovative research that will address the prevention and removal of
marine debris over time. The NOAA Marine Debris Program and NOAA Sea Grant will
continue to administer a combined $200 million in funds through fiscal year 2026, demonstrating
a historic investment in the prevention and removal of debris from marine and Great Lakes
environments across the nation.

Looking Ahead

The Biden-Harris Administration has laid the foundation for the first whole-of-government effort
to combat plastic pollution. This document outlines areas for additional focus and progress in the
years ahead and highlights how strategies for combatting plastic pollution can help fulfill other

key Administration priorities, such as strengthening energy security and affordability, advancing
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environmental justice, protecting public health, conserving the nation’s lands and waters,
improving sustainability, and tackling the climate crisis.

The actions highlighted in this document align with existing executive actions and federal
efforts, including E.O. 14096 on Revitalizing Our Nation’s Commitment to Environmental
Justice for All, E.O. 14008 on Tackling the Climate Crisis at Home and Abroad, the America the
Beautiful Initiative, and President Biden’s Justice40 Initiative. The document also aligns with
international efforts, including United Nations Environment Assembly Resolution 5/14 (“End
plastic pollution: towards an internationally legally binding instrument”) and the United Nations
Sustainable Development Goal 12.
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Principles and Priorities:
Charting a Path for Solutions

Just 70 years ago, plastic was a new material that increased the manufacturing of synthetic
products at a time of significant commercial transition. Today, those products, created from
plastic materials that were designed to be long lasting, are increasingly used to produce
disposable, single-use items that most commonly end up in landfills or in the environment,
including the ocean.*® Exponential growth in plastic production and consumption has outpaced
society’s ability to manage the resulting waste. As a result, plastic pollution is becoming one of
the most pressing environmental, occupational, and public health challenges faced today. Groups
across sectors are demanding reduction in the consumption of single-use plastic and are
advocating for more sustainable options. Research has clearly shown that downstream efforts,
such as increasing waste collection and recycling, are insufficient to tackle the plastic pollution
crisis.*” Instead, a holistic approach across the entire lifecycle of plastic is required to reduce and
ultimately prevent harm to the environment, economy, and human health. Similar comprehensive
concepts have been used by the Federal Government to address other potentially harmful
materials, such as the Sustainable Chemistry Strategic Plan, which also emphasizes the
importance of collaboration and a strong foundation for future research and action.*®

Key Focus Areas: This document outlines opportunities for federal action during the
following plastic lifecycle stages:

Improving
Environmentally
Sound Waste
Management

Assessingand Innovating Decreasing
Reducing Pollution Material and Plastics Waste

from Plastic Product Design Generation
Production

Figure 1: Opportunities for action at points along the plastic lifecycle,
adapted from the National Academies of Sciences, Engineering, and Medicine (2022)4°

1. Assessing and Reducing Pollution from Plastic Production: “Upstream” measures,
such as more effective regulations on the methods, feedstocks, and chemicals used in
plastic production, can lessen associated pollution from key sources at the beginning of
the plastic lifecycle.>® Pollution associated with plastic production includes not only
greenhouse gases, but a range of hazardous air pollutants and volatile organic
compounds, some of which are known carcinogens.’! Pairing these measures with
improved data collection is necessary to understand the full extent of the environmental
and human health risks of plastic production. Example actions for the Federal
Government include regulatory updates and rulemaking, health and environmental risk
evaluations across the plastic lifecycle, and data collection.

2. Innovating Materials and Product Design: The alignment of measurements and
standards, transparency across the supply chain, and opportunities for innovation in
materials and services can help ensure that products are compatible with waste
management systems and have minimal impacts on human health and the environment.
Example actions include participating in the development of standards to promote
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recyclability and reuse, innovation in materials management,>* and additional research
and development. Efforts to address the materials and product design stage of the plastic
lifecycle have the potential to increase adoption of reusable products and improve the

plastic recycling rate in the United States, which, as of 2018, was only nine percent.>?

Decreasing Plastic Waste Generation: The United States consumes more plastic and
generates more plastic waste than any other country.>* In 2019, the United States
consumed an estimated 18% of global plastic products and generated approximately 486
pounds of plastic waste per capita.>> A key step to decreasing the quantity of plastic
waste generated is limiting the initial use of materials that are unnecessary, difficult to
manage, or likely to end up as pollution in the environment. Changes in acquisition® and
consumption can reduce the demand for those products, including within Federal
Government operations. Actions outlined in this section include reductions in the
procurement of plastic and opportunities to increase reuse within the Federal
Government.

Improving Environmentally Sound Waste Management: As of 2018, the United
States produced 35.7 million tons of plastic, and sent 27 million tons of plastic to
landfill.>” To ensure plastic waste is properly handled, various actions are aimed at
improving environmentally-sound and worker-safe waste management practices and the
associated infrastructure needs. These include efforts to optimize the collection of plastic,
enhance plastic recycling, and other measures to prevent plastic waste from entering the
environment. Improved waste management will both offset the amount of plastic waste
sent to landfills and reduce the amount of waste entering the environment as pollution.

Informing and Conducting Capture and Removal of Plastic Pollution: In 2016 alone,
it is estimated that as much as 23 million metric tons of land-based plastic waste from
around the world entered aquatic ecosystems.>® Actions in this section aim to improve the
capture of plastic, both before it enters the waste management system, and to address and
prevent its escape during the waste management process. In order to inform and fully
accomplish these actions and measure the impact of efforts over time, it will be valuable
to collect targeted additional data on the scale and characterization of plastic in the
environment, including indoor environments. While more data are needed to solve this
problem, currently available data demonstrate the importance of urgent and meaningful
action.

No one solution can end plastic pollution, and no single sector can operate in a vacuum.
Comprehensively addressing this complex issue requires actions at key stages of the plastic
lifecycle, including fossil fuel extraction. The Biden-Harris Administration will continue to
advance policies and programs across the entire plastic lifecycle, including those outlined within
this document and outside of it.

Key Principles: The IPC highlights the following principles as particularly important to apply in
federal agencies’ work to reduce plastic pollution:

Building Meaningful Partnerships to Support Solutions Across the Plastic
Lifecycle: To advance a comprehensive and effective national effort for combatting
plastic pollution, federal, state, Tribal, and local governments will need to work together
and individually to develop and advance strategies and solutions that reflect the needs,
priorities, and perspectives of all communities and stakeholders. Implementation of the
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actions in this document will be more effective and have a deeper positive impact with
the inclusion of the input and efforts from a broad range of stakeholders and
communities, including communities with environmental justice concerns. The Biden-
Harris Administration is committed to meaningful involvement of the public to ensure
consideration of the perspectives of all interested stakeholders and affected communities
at all relevant stages, e.g., planning through implementation. In pursuit of the actions in
this document and to advance the goal of meaningful involvement, federal agencies
should also seek state, local, and Tribal partnerships as well as partnerships within the
United States territories, that can help identify, scale, and measure the effectiveness of
solutions.

Advancing Environmental Justice as Part of Addressing the Plastic Pollution

Crisis: Safe and affordable alternatives to plastic are not always accessible. At the same
time, many communities are overburdened by the pollution created from plastic
production and disposal. The Biden-Harris Administration recognizes that plastic
pollution is a serious environmental justice concern and is committed to advancing the
goal of environmental justice as part of implementing plastic pollution actions outlined in
this document.

Respecting the Sovereignty of Tribal Nations and incorporating Indigenous
Knowledge in Decision-Making and Research on Plastic Pollution: The Biden-Harris
Administration recognizes that Tribal Nations and other Indigenous Peoples are on the
front lines of the plastic pollution crisis. The Administration is committed to honoring
federal trust and treaty obligations, engaging in government-to-government consultation,
and incorporating Indigenous Knowledge to the extent that Tribal Nations and other
Indigenous Peoples choose to share such knowledge. Agencies should seek opportunities
to include Indigenous Knowledge as an important contribution to the scientific, technical,
social, and economic advancements that are required to combat plastic pollution,
following the principles outlined in the Memorandum on Uniform Standards for Tribal
Consultation and Guidance for Federal Departments and Agencies on Indigenous

Knowledge.

Using the Best Available Science on Plastic Pollution: The actions in this document are
supported by the best available scientific evidence and are expected to reduce plastic
pollution and associated environmental, occupational, and public health risks. Scientific
data show the need to take action on solutions now, and more and improved data
collection will be valuable to improve understanding of existing and emerging plastic
pollution challenges. The document calls for research and development to close critical
information gaps, enhance decision-making, and guide and measure effectiveness. As
new data is collected and released, agencies will continue to update and adjust

their actions as needed based on the most up-to-date science.

Strengthening Federal Interagency Coordination on Plastic Pollution: Multiple
categories of federal activities can affect plastic pollution, including grantmaking,
procurement, and rulemaking. Agencies will continue to coordinate and align their work
through the IPC, as well as implement the Administration's policies to spur growth of
domestic industry and good-paying, union jobs, address the climate crisis, and deliver
equity and environmental justice.
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Federal Focus Areas and Opportunities for
Action to Reduce Plastic Pollution

Section 1: Assessing and Reducing Pollution from Plastic
Production

Between 1950 and 2019, global annual plastic production grew from 2 million tons per year to
460 million tons per year, a nearly 230-fold increase. In the last two decades alone, global annual
production of plastic more than doubled.>® By 2050, plastic production is expected to increase by
four-fold.®® Not only will plastic production create more associated waste, but it will also likely
increase greenhouse gas emissions. Plastic production is an energy intensive process that is
heavily reliant on fossil fuels. More than 75% of the greenhouse gases generated by plastic are
emitted in the production stage of the lifecycle before plastic compounds are assembled.®' By
2060, greenhouse gas emissions from plastic production, if left unchecked, are projected to more
than double.%? The Administration is exploring ways to change the course of these trends (i.e.,
see Section 3) while also ensuring that it does all it can to address the adverse impacts to human
health and the environment plastic production has been causing.

Building on ongoing action to assess and reduce pollution from plastic production, this section
highlights areas of recommended focus as federal agencies work to further address pollution
associated with the upstream production of plastic, beginning with feedstocks that are converted
into the building blocks of plastic products, such as pre-production plastic pellets. Enhanced
upstream measures, such as more effective regulations on the feedstocks and chemicals used in
production, can lessen the total burden of pollution to manage across the plastic lifecycle,
including both upstream and downstream emissions and releases. Immediate action is needed in
parallel with the collection of additional data on the environmental and human health risks of
plastics manufacturing, and other parts of the plastic lifecycle.

The Biden-Harris Administration aims to evaluate and address pollution resulting from plastic
production, as appropriate, in the following ways. Although example IPC participants are listed,
this list should not be considered comprehensive as other agencies are encouraged to consider
potential authorities and opportunities they could use to coordinate and contribute to these goals,
as appropriate.

Key IPC
Participants

Opportunities for Action

Federal Programs

Explore updates, such as to rules, guidance, labeling, or other CPSC, DOE,
policies, under the Clean Air Act,%® Clean Water Act,54 Resource DOL/OSHA, EPA.
1.1 | Conservation and Recovery Act,% Safe Drinking Water Act,®® Toxic | HHS/CDC/ATSDR
Substances Control Act,®” Consumer Product Safety Improvement | HHS/CDC/NCEH, ’
Act,%® Federal Food, Drug, and Cosmetic Act,®® Agriculture HHS/FDA. USDA
Improvement Act,”® Occupational Safety and Health Act,”' Federal ’
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Hazardous Substances Act,”? Labeling of Hazardous Art Materials
Act,”® and other statutes, as appropriate, which may affect pollution
related to the production or use of plastic, polymers, precursors, and
related chemicals.

Explore the full consideration of plastic pollution and related effects
as part of regulatory design and analysis, as well as in
environmental review processes, such as consideration of the

e effects of agency activities or decisions on the use or production of Al
plastic or plastic pollution analyzed under the National
Environmental Policy Act (NEPA).
Prioritize and evaluate research on primary plastic polymers, DOC/NIST, DOE,
1.3 | precursors, and associated chemicals of concern to assist relevant EPA, HHS/FDA,
agencies with mitigating risks to public health or the environment. HHS/NIH, NSF
Collect and update data on volumes of plastic polymers, precursors,
and feedstocks that the United States manufactures, recycles, CBP, EPA,
1.4 | imports, and exports as well as the downstream primary and DOC/Census,
secondary uses of plastic polymers and resins, in packaging and DOC/ITA
other sectors.”™
Measure plastic pollution and its public health and environmental
15 |mp_acts in affec_:ted_ communities, mcludmg commu_nltles W|th_ EPA, HHS/NIH
environmental justice concerns, and monitor pollution reduction and
removal efforts.
Encourage mdusFry-Ied, state-authonzgd,.and voluntary gctlons to DOE, DOT, EPA.,
1.6 | reduce harmful air, land, and water emissions from plastic
N . . " HHS, NSF
production, including chemical additives.
Research ways to prevent the discharge of plastic and plastic
1.7 | associated chemicals from entities that transport and package DOT, EPA, NSF
plastic materials.
Consider ways to leverage federal research and funding to conduct
: ) . . : EPA,
or support epidemiological studies on human health impacts of HHS/CDC/NIOSH
1.8 | exposure across the plastic lifecycle, including micro- and ;
; . o " HHS/FDA, HHS/NIH,
nanoplastic and associated additives, to close critical knowledge
. ; : . OSTP/NNCO
gaps on health hazards and help identify potential solutions.
Establish a coordinated federal science interagency council or
committee that can facilitate the sharing of current information and
1.9 | leading practices on available science, data and research relevant CPO, CEQ, OSTP

to environmental, health, environmental justice, and equity
implications of plastic pollution.

Example actions described in this section could help protect workers and communities from
chemicals of concern, reduce plastic-related emissions, and ultimately prevent additional plastic
pollution from entering the environment. Through effective and appropriate updates to
government operations, policies, research, and data collection, and a focus on protecting human
and environmental health, the United States can mitigate the adverse and growing impacts of
plastic production on people and the environment.

22
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Section 2: Innovating Materials and Product Design

By the time a consumer first interacts with a product, the material and design have been well
established. In order to meet cost and performance needs and global supply chain demands,
plastic products and packaging have become increasingly complex and include a large variety of
polymers and additives, some of which could pose risks to human health or the environment.
This creates challenges for sustainable materials management as mixed materials may
contaminate recycling streams and cause costly damage to infrastructure. Many plastic products,
including single-use plastic products, cannot be readily recycled in the United States due in part
to diversity of materials, lack of access to curbside recycling, and the need for relevant
infrastructure.”® The responsibility for managing these complicated waste streams generally falls
to the consumer and state, Tribal, territorial, and local governments when end-of-life products
are sent to landfills, incinerated, recycled, or littered.

This section looks at the material design and manufacturing stage of the plastic lifecycle. The
following recommended actions promote long-term economic investment and encourage federal
agencies to take materials management and human and environmental health considerations into
account when activities affect design and manufacturing innovation. Efforts on material and
product design innovation should aim to align, as appropriate, with principles of green
engineering’’ and sustainable chemistry,’® and also address emerging technologies, including 3D
printing and wearable items. International standards, such as the standards from the International
Organization for Standardization (ISO) and the American Society for Testing and Materials
International (ASTM) on circular economy, polymers, and sustainability, should be considered in
implementing these actions. As work continues to reduce the amount of traditional plastic
manufactured, there is a need to be mindful of challenges associated with alternative materials
and plastic substitutions that have been or could be developed to take their place. The impact
across the entire lifecycle of substitutions and alternative materials, from production to recycling,
reuse, or responsible disposal, must be considered.

Federal agencies are exploring innovative measures to improve plastic product performance and
use. Complementing ongoing efforts, the Biden-Harris Administration supports efforts in the
following areas to advance innovation in the processes leading up to, implementing, and after
material and product design.
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Opportunities for Action

Federal Programs

Key IPC
Participants

21

Support and promote the development of end-of-life material and
performance specifications; assess the commercial-scale recyclability
of these materials, as applicable; share results.

DOC/NIST, DOE,
EPA, NSF

2.2

Explore and determine appropriate minimum post-consumer recycled
and/or bio-based content requirements for plastic products and
packaging; consider ways to decrease the quantity of new plastic
required (while maintaining food packaging safety where appropriate)
and prompt timelines to implement potential requirements.

DOC/NIST, DOE,
EPA, USDA

2.3

Provide technical assistance to states, Tribes, local governments, and
regions in developing policies on material design and disposal to
promote environmentally preferable and circular options aligned with
the goal of sustainable chemistry.

DOC/NIST, EPA,
USDA

2.4

Encourage alignment with, and acceptance of international standards
(e.g., ISO, ASTM International) for performance or design criteria,
labeling, and recycling specifications for plastic products, as
appropriate, in the United States and abroad.

DOCI/ITA,
DOC/NIST, EPA,
USDA, USTR

Promote the full lifecycle analysis of potential alternatives to single-use

CPSC, DOCI/ITA,
DOC/NIST, DOE,
EPA,

2.7

2.5 | and other plastic products, and their environmental, occupational, HHS/CDC/NIOSH,
economic, climate, and health impacts. HHS/FDA,
HHS/NIH, NSF,
USDA
o . . . CPSC,
Evaluate and publish information about the potential environmental or DOC/NIST. EPA
2.6 | human health impacts of plastic additives and contaminants, including HHS/FDA ’ ’
in recycled plastic. HHS/NIH ’USDA
Promote industry-wide innovation in design and materials DOCI/ITA,

management, such as through specifications, and economic incentives
to maximize the value of and trade in recycled and recyclable
materials.”

DOC/NIST, DOE,
EPA, NSF, USDA,
USTR

2.8

Support research and development, testing, and standards
development regarding the safety of reusing plastic waste and
operating reuse infrastructure.

DOC/ITA,
DOC/NIST, DOL,
EPA, NSF

These actions can strengthen material circularity that will better preserve natural resources,
change consumption patterns, and reduce the environmental and public health impacts of the
creation of new plastic products and alternatives. Encouraging the use of performance standards
has the potential to ease the burden on waste management systems and increase the quality and
quantity of recycled content in the marketplace.

24
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Section 3: Decreasing Plastic Waste Generation

Currently, over 400 million tons of plastic is estimated to be produced globally each year, much
of which is not properly managed at the end of its life.®” While the United States is home to less
than five percent of the world's population, it is estimated to be among the top contributors of
plastic waste by country worldwide.®! In 2018, nine percent of plastic collected through
municipal solid waste was recycled in the United States. Around 12% of the United States’
municipal solid waste stream is plastic and the national per capita waste generation rate is two to
eight times higher than that of other countries. *?

Single-use plastic represents around 40% of the global plastic market and comprises much of the
total amount of plastic waste generated.®* These single-use consumer products, such as food and
beverage packaging and utensils, are among the top littered, identifiable items found in coastline
and other environmental clean-ups worldwide.®* As the largest employer and purchaser of goods
and services in the United States, the Federal Government can lead by example in reducing
plastic waste generation.® President Biden’s E.O. 14057 and the Department of the Interior’s
Secretary’s Order 3407, further described in the Progress: Advancing Efforts to Combat Plastic
Pollution section above, are notable examples of such efforts to reduce consumption and disposal
of plastic.

Building on ongoing efforts, the Biden-Harris Administration encourages additional efforts to
reduce plastic consumption and waste generation in Federal Government operations, including
events, and programs.

Key IPC
Participants

Opportunities for Action

Federal Operations

Identify available data and data gaps for assessing scope and scale of | CEQ, EPA,

341 plastic purchased and used across Federal Government operations. OMB/OFPP

Determine product and service categories where alternatives to CEQ, EPA

e plastic are currently available to meet federal procurement needs.

Identify best practices and opportunities to expand reuse, refill, and
3.3 | repair of materials in order to reduce plastic waste generation in EPA, GSA
Federal Government operations.

Develop priority strategies to replace, reduce, and phase out
3.4 | unnecessary use and purchase of plastic products by the Federal CEQ, GSA
Government, including single-use plastic.

Consider updates to procurement policies for government-wide
3.5 | implementation of priority strategies to reduce purchase and use of
unnecessary plastic products.

CEQ, GSA,
OMB/OFPP

Federal Programs

Lead a Federal Government-wide public awareness campaign to
educate the American public about plastic pollution, proper

3.6 | management of plastic and alternative materials, as well as health All
implications, and actions they can take to reduce their use of plastic.
This could potentially include information for targeted audiences that
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agencies work with or serve, such as healthcare providers and/or
educators, and could draw on federal research on plastic pollution.

Encourage federal agencies that provide Small Business Innovation DOC, DOD, DOE,
(SBIR) Grants to incorporate a topic area related to the reduction of DOT, ED, EPA,

3.7 single-use plastic and/or minimization of plastic waste within their NASA, NSF,
annual proposal solicitations period. USDA
Develop more detailed industry classifications for recycling supply

3.8 chains in the industrial census. More detailed economic reporting can EPA, DOC, OMB

allow more informed decisions when allocating financial resources
while measuring the growth of the recycling industry.

Support innovative measures, research, and programs to expand
3.9 | reuse, refill, and repair of materials in order to reduce plastic waste
generation.

DOE, EPA, DOC,
NSF, USDA

Ensuring that resources are used more efficiently could ultimately reduce the demand for new
plastic materials. Reuse and refill models can be implemented across the Federal Government for
a variety of products, such as printer cartridges, cleaning supplies, and consumer goods like
beverages.® By making reuse and refill more accessible, and reducing the amount of plastic
consumed through acquisition, the Federal Government can reduce the demand for new plastic
and ultimately divert plastic from landfills and the environment.
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Section 4: Improving Environmentally Sound Waste
Management

Collecting, transporting, and managing municipal solid waste is an expensive endeavor that has
increasingly strained state, territory, Tribal, and local budgets.®” Advancements in product design
have not been reflected in consistent labeling, community guidance, or waste management
infrastructure. Ensuring the effective management of the products and materials currently
available is critical to reducing pollution. However, downstream efforts alone will not adequately
address the growing plastic pollution crisis. Rather, holistically improving waste management, in
concert with outcome-based, advanced product design, as noted in the Innovating Materials and
Product Design section, is an essential part of addressing this escalating problem. This section
addresses the need to improve solid waste management infrastructure, including optimizing the
collection of plastic, promoting safe handling of plastic waste to protect workers, enhancing
plastic recycling, and avoiding plastic entry into the environment. EPA is leading the charge on
these improved waste management efforts, mostly notably in the National Recycling Strategy
and the draft National Strategy to Prevent Plastic Pollution.

Additional actions the Federal Government should evaluate and undertake, as appropriate, to
improve environmentally sound waste management include:

Key IPC

Opportunities for Action

Participants

Federal Operations

Work with vendors and waste management companies to improve and
4.1 | standardize data reported on plastic waste generated from agency All
operations.

Take action to inform employees and ensure appropriate infrastructure
4.2 | that promotes safe handling and proper plastic recycling and disposal at | All
federal facilities and events.

Federal Programs

Develop recommendations for a national extended producer
responsibility®® initiative that allows states, Tribes, local governments,
and territories to develop approaches best for them, provides a vision

4.3 ; : : EPA

for a harmonized national system and goals for plastic waste

management, and aims to level the playing field for producers across all

states and territories; support the initiative’s implementation.

Support the development and deployment of, and investment in, DOC/ITA,

: . . . . DOC/NIST,

4.4 | technologies and infrastructure for the collection, recycling, and disposal DOE. EPA

of plastic waste, as well as source separation and industrial composting. USAI’D ’

Provide environmental and health analysis of end-of-life pathways for DOC/ITA. DOE
4.5 | plastic products, such as recycling, landfilling, incineration, and trade EPA HH’S ’

with developing and other countries.
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D . . i o DOL, EPA,
4.6 evelop environmental, oc_cupatlonaI., and. publlg health monltorlng near | o
waste management operations and sites, including on Tribal lands. CDC/NIOSH
. . . . DOC/NIST,
4.7 Idenfufy e_md measure pathways by which plastic pollution enters and DOC/NOAA,
persists in the environment. EPA USAID
Improve the effectiveness of wastewater treatment plants to remove
4.8 | microplastic and microfibers and promote innovative technologies to EPA
reduce leakage into the environment.
Examine ways to help prevent United States exports of plastic waste CBP, DOC/ITA,
4.9 | and scrap from becoming pollution and to coordinate internationally to DOJ, EPA,
address this problem. State
Explore potential ways to illustrate support for United States ratification
of the Basel Convention on the Control of Transboundary Movements of
4.10 Hazardous Wastes and their Disposal through normal and recognized EPA, State,
) executive-legislative relationships, e.g., identify ways this would protect | USTR
United States interests by better controlling the transboundary
movement of plastic waste and scrap.
Promote responsible trade in plastic and technologies for the collection, LOGH T
4.11 X : . DOC/NIST,
recycling, and disposal of plastic waste. EPA USTR
4.12 Support programs and activities that reduce the amount of plastic DOC/NOAA,
) fishing gear lost, abandoned, or discarded in the ocean. USAID
Explore affordable domestic disposal (e.g., port reception facilities) and
4.13 r_ecycllng options for recovered abandone_d, I(_)st,_ or otherwise discarded DOC/NOAA
fishing and aquaculture gear and end-of-life fishing and aquaculture
gear at fishing ports in the United States and its territories.

Through these actions, the Federal Government can reform its management of plastic waste and
use of plastic products for which scalable and feasible alternatives do not yet exist. For example,
by increasing the availability of collection sites for specific materials, the potential for
contamination in waste streams is decreased, reducing the risk of plastic entering the
environment.
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Section 5: Informing and Conducting Plastic Pollution
Capture and Removal

Plastic pollution may travel through waterways, cross geographic boundaries, and ultimately
accumulate in communities and terrestrial, aquatic, and marine ecosystems. Over time, it breaks
up into smaller and smaller particles, known as microplastic, making its removal increasingly
challenging in terms of both cost and responsibility. This plastic pollution can damage fragile
habitats and pose threats of entanglement and ingestion to terrestrial, aquatic, and marine
species.® Plastic pollution and marine debris can collect in the ocean’s gyres, or rotating
currents. Based on recent trajectories, without key mitigation actions, the problem will only
worsen and undermine efforts taken by the Biden-Harris Administration to support a resilient
ocean and sustainable ocean economy that is available to all.”%°1:9%:%3

Understanding the types and quantities of waste that end up in the environment, and how
concentrations change over time, will help inform the upstream actions listed in Sections 1-4 and
identify the most effective sites for capture and removal. This section addresses data gaps and
encourages continued agency efforts to remove existing pollution and capture plastic waste
before it enters the environment.

Building on ongoing efforts, the Biden-Harris Administration encourages the following actions:

Opportunities for Action

Federal Programs

Key IPC
Participants

5.1

Evaluate opportunities for using more precise modeling approaches to
establish a baseline for the amounts and types of solid waste
materials that escape into United States waterways and the ocean.

EPA, NASA

5.2

Continue monitoring the amount and types of marine debris on
shorelines using a rigorous methodology to inform waste reduction
priorities.

DOC/NOAA, EPA,
NASA, USAID

Develop standardized methods for the collection, extraction,

DOC/NIST, DOT,
EPA,

5.3 gqt:grnot}zc;?]t(l)orllé:tinci physical and chemical characterization of HHS/CDC/ATSDR,
P ' HHS/CDC/NCEH
Support plastic pollution removal activities in coastal communities, DOG/NOAA,
. ! " . X . HHS/CDC/ATSDR,
5.4 | including communities with environmental justice concerns that are
. . HHS/CDC/NCEH,
overburdened by plastic pollution. USAID

5.5

Deploy trash interception devices and expand coordinated efforts to
capture, clean-up, and responsibly dispose of leaked plastic, including
from the ocean and waterways.

DOC/NOAA, EPA,
USAID

5.6

Support the removal and proper disposal of plastic marine debris
including derelict fishing gear and other large debris that is generally
unable to be collected by hand.

DOC/NOAA, EPA
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Support efforts, such as regional coordination, exploring alternatives
. g . DOC/NOAA,
to plastic, and outreach and education, to reduce the impacts of
5.7 . ; . L HHS/CDC/ATSDR,
marine debris on coastal environments, navigation, human health,
HHS/CDC/NCEH
safety, and the economy.
5.8 Share best practices, policies, guidance, lessons learned, and DOC/NOAA, DO,
™~ | technologies for trash interception. EPA, HHS, USAID

By determining the baseline amount and types of macroplastic,”® microplastic, and nanoplastic

95

that escape into waterways and the ocean, the United States can identify pollution sources and

pathways and determine the most effective upstream efforts in the future. In the meantime,

removal efforts remain critical in preventing further distribution and damage caused by plastic
pollution in the environment.
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Conclusion

Since day one, the Biden-Harris Administration has made it clear that protecting human health
and the environment is a top priority, and addressing the impacts of plastic pollution is essential
to achieve this goal. While plastic pollution is a global problem and the associated challenges are
great, they also present opportunities to pursue ambitious, data-driven, innovative actions. The
Biden-Harris Administration is committed to implementing policies and pursuing initiatives that
address the impacts of plastic pollution and ensuring that communities nationwide experience the
benefits of these efforts.

By building on existing efforts and identifying new opportunities for action, this document
establishes the first United States Federal Government-wide strategy to address plastic pollution
for society, the environment, and the economy. It exemplifies the collaboration required to make
measurable progress in areas where the Federal Government has a significant ability to effect and
contribute to positive change across the nation. Federal agencies are dedicated to exploring and
carrying out these actions in appropriate and effective ways, and sharing their knowledge of
lessons learned over time. Federal agencies will seek public, state, territorial, and Tribal input,
engagement, expertise, and perspectives in the continued implementation of strategies to address
plastic pollution.

As outlined in this document, the United States Federal Government is advancing important
efforts to combat plastic pollution, and recognizes that more needs to be done. To meet the scope
and gravity of the plastic pollution crisis, bold, ambitious, and holistic action must occur at all
levels and across all sectors. With growing interest from the public and private sectors,
anticipated progress on a worldwide scale, and significant support across a range of federal
agencies, action must be taken now to combat plastic pollution to secure an equitable, safe, and
healthy future for generations to come.
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Additional Information

All potential federal activities included in this document are subject to budgetary constraints,
interagency processes, stakeholder input, and other approvals, including the weighing of
priorities and available resources by the Administration in formulating its annual budget, and by
Congress in legislating appropriations. This document is not intended, nor can it be relied upon,
to create any rights enforceable by any party in litigation with the United States. Although all
IPC agencies have contributed to this document in their particular areas of focus, this document
in full should not be assumed to reflect the view of each individual agency. This document does
not impose legally binding requirements. This is a planning document that should be interpreted
and applied consistent with applicable law; to the extent any inconsistency may be implied or
found to exist, applicable statutes, regulations, and other legal requirements govern. Mention of
case studies; public, private, or nonprofit entities; trade names; or commercial products or
services in this document does not and should not be construed to constitute an endorsement or
recommendation of any such product or service for use in any manner.

Copyright Information

This document is a work of the Federal Government and is in the public domain (see 17 U.S.C. §
105). Subject to the stipulations below, it may be distributed and copied with acknowledgment to
the IPC on Plastic Pollution and Circular Economy led by CEQ and CPO. Published in the
United States of America, 2024.
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COUNSEL’S REPORT
Frank Merrill & Christine Rideout Schirra, Bricker Graydon

Counsel to the OMA
October 30, 2024

A. Ohio EPA Activities of Note

1. Stakeholder Input Requested on Rules Related to Nitrogen Oxides

Ohio EPA is requesting stakeholder input on potential changes to the “Nitrogen Oxides —
Reasonably Available Control Technology Regulations” found at OAC 3745-110 as part of the
five-year review. The Nitrogen Oxides regulations establish requirements for emissions of
Nitrogen Oxides (NOx) from very large, large, mid-size, and small boilers, stationary combustion
turbines, stationary internal combustion engines or reheat furnaces, or if the source is located at a
facility that emits or has the potential to emit a total of more than one hundred tons per year of
NOx emissions from all sources at that facility. The regulations apply to these facilities located in
the Cincinnati area and the Cleveland area. If the Cleveland area is bumped up to serious
nonattainment, the major source threshold becomes fifty tons per year of NOx emissions. NOX is
a precursor compound, which along with volatile organic compounds (VOCs) can form ozone.
Ohio EPA will be accepting comments through November 18, 2024.

2. Proposed Cuyahoga River Drainage Basin Water Quality Standards Rule

Ohio EPA’s proposed Water Quality Standards Rules, found at OAC 3745-1-26, aim to
change the use designations for various portions of the Cuyahoga River. Ammonia, dissolved
oxygen, and chlorine were specifically listed as being impacted by the proposed rules.

On August 30, 2024, OMA provided Ohio EPA with comments on the proposed Water
Quality Standards Rules. OMA commented that more detail is required from Ohio EPA on its
analyses of the impacts to dischargers, and additional information is needed to determine the
impacts to dischargers related to how the current permit limits would be affected as a result of the
proposed Water Quality Standards Rules.

3. New Implementation of Water Quality Standards Rule

Ohio EPA is considering adding a new rule to OAC Chapter 3745-2, which will address
how Ohio EPA determines if streams and rivers are impaired for the aquatic life use due to
excessive nutrients. Ohio EPA states that the rulemaking is to formalize a weight of evidence
approach to analyze the impact of nutrients on streams to bring uniformity to the regulated

community. Ohio EPA indicates it plans to release a draft version of the rules for comment during
fall 2024.

On June 28, 2024, the OMA submitted comments regarding Ohio EPA’s nutrient early
stakeholder outreach (ESO). The OMA supported Ohio EPA’s proposed use of a “weight of
evidence” approach to evaluate the impacts of nutrients on streams and stressed the importance of

1
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utilizing the 2015 Stream Nutrient Assessment Procedure (SNAP) and resulting rule outline and
implementation flow charts for point and nonpoint sources as the guiding force for the current
proposed Nutrient ESO. The OMA expressed its concerns regarding certain portions of the 2018
proposed framework regarding large river rulemaking in developing the Nutrient Implementation
Standards rule.

The rule updates will govern how Ohio EPA determines if streams and rivers are impaired
for aquatic life due to excessive nutrients. This procedure may have implications for dischargers
with National Pollutant Discharge Elimination System (NPDES) permits, and will inform Ohio
EPA’s development and updates to its Nonpoint Source Implementation Strategies.

Ohio EPA has asked the OMA to participate in a stakeholder workgroup to provide input
to Ohio EPA as it works to update the rule. Ohio EPA has notified the OMA that it plans to discuss
the draft rule structure that it is considering as it currently works on its draft rule, the comments
received, and its estimated rulemaking timeline at an upcoming stakeholder meeting in November.

4. Draft Water Quality Standards Variance Rule

Ohio EPA issued a draft Water Quality Standards Variance Rule, OAC 3745-1-38, which
covers variances from water quality standards for point sources to meet water-quality based
effluent limitations while making incremental improvements to water quality. Ohio EPA stated
the intent of the rules is to allow dischargers to meet alternative (variance-based) limits while
working to minimize the discharge of pollutants, where, as with the mercury variance, the water
quality standards cannot be met through treatment.

On August 23, 2023, OMA provided comments on the proposed Variance Rule. OMA
generally supported the concept of creating a variance provision for certain ammonia discharges
to develop alternative, achievable permit limits for eligible National Pollutant Discharge
Elimination System (NPDES) dischargers. OMA expressed concerns with the methodologies
Ohio EPA uses to develop the variance-based limits that result in mercury permit limits set lower
than the eligible discharger’s known maximum effluent quality. OMA urged Ohio EPA to update
its mercury variance guidance to ensure that the Variance Rules result in achievable permit limits.

B. U.S. EPA Activities of Note

1. U.S. EPA Reveals Final IRIS Formaldehyde Review

On August 19, 2024, U.S. EPA issued its controversial Integrated Risk Information System
(IRIS) toxicological review of formaldehyde, which is a crucial factor in a pending Toxic
Substances Control Act (TSCA) evaluation of the chemical. The IRIS retains conservative risk
values and sparks industry criticism that the evaluation violates TSCA’s requirement to apply the
“best available science” and fails to consider fundamental criticism from multiple peer review
bodies and public comments provided by experts, other agencies, and stakeholders. Obama and
Biden era drafts of the IRIS supported research that concluded inhaling the chemical can cause
myeloid leukemia, where industry studies concluded formaldehyde cannot cause these cancers
because it does not migrate past the nose after inhalation. The August 19 IRIS document includes

2
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both conclusions, with a table in the executive summary stating “evidence demonstrates” that
formaldehyde causes myeloid leukemia, but that the data is “too uncertain” to support a numeric
risk figure. The leukemia question has been a major focus of the debate surrounding EPA’s
formaldehyde reviews as the cancer risk estimates will inform the TSCA standard. The IRIS
document will be the basis for TSCA regulations of formaldehyde and a separate review of
formaldehyde-based pesticides under the Federal Insecticide, Fungicide, and Rodenticide Act
(FIFRA).

2. U.S. EPA Plans to Stay Good Neighbor Plan

According to an August 5, 2024 U.S. EPA memo, U.S. EPA is planning to issue a rule
administratively staying the ozone transport Good Neighbor Plan in response to the Supreme
Court’s decision this past summer to issue an unusual judicial stay of the rule while a lower court
considers the merits of the rule opponent’s arguments. The Good Neighbor Plan sets emissions
control requirements for electric generating units (EGUs) via nitrogen oxides (NOx) emissions
trading programs, and NOx rate limits for other industries in 23 states. However, the rule has only
been in effect in 11 states after regional appellate courts stayed EPA’s prerequisite disapprovals of
their state implementation plans (SIPs) to comply with the rule in 12 of the states, prompting EPA
to previously stay the Good Neighbor Plan in those states. After those state-specific stays, Ohio
successfully argued that the limited geographical scope caused the Good Neighbor Plan to be
arbitrary and capricious because the program is based on the participation of all 23 states. The
EPA memo states the agency interprets the Supreme Court’s stay order as applying to all EGUs
and non-EGU sources meeting the Plan’s applicability criteria that are located in the three states
that were applicants for a stay: Ohio, Indiana, and West Virginia. The memo does not set a
timeframe for issuing the stay.

3. U.S. EPA Finalizes New Standards for Lead Paint Dust

On October 24, 2024, U.S. EPA stated it is finalizing standards to reduce the amount of
lead in dust from lead paint. The proposed rule also reduces the amount of lead that can remain in
dust after abatement work. The standard for the level of lead in dust that can remain on floors is
being halved, from 10 micrograms per square foot down to 5 micrograms. Standards for
windowsills and window troughs are being cut from 100 micrograms and 400 micrograms per
square foot, down to 40 micrograms and 100 micrograms.

4. EPA is Finalizing Stricter Fuel Tank Rule

In an October 15, 2024 Federal Register notice, U.S. EPA updates the new source
performance standards (NSPS) to impose tougher emissions standards for new volatile organic
liquid (VOL) storage tanks, including thousands of gasoline tanks. The rule establishes the best
system of emission reduction (BSER) for various types of tanks. The agency added an exemption
for certain tanks that the agency says is aimed at limiting the burden for vessels that store very low
vapor VOLs.

For VOL storage vessels with a maximum true vapor pressure (MTVP) less than 11.1
pounds per square inch absolute (psia), the rule adopts the BSER: a fixed roof in conjunction with

3
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an internal floating roof equipped with features, such as a liquid-mounted or mechanical shoe
primary seal and a continuous rim mounted secondary seal. For VOL storage vessels with MTVPs
greater than or equal to 11.1 psia, the EPA is finalizing the BSER as a closed vent system routed
to a 98 percent effective control device, fuel gas system, or process.

C. Judicial

1. U.S. EPA Defends its Tougher PM Limit

On February 7, 2024, U.S. EPA announced its final air quality standard to govern PM 2.5,
also known as soot. U.S. EPA set an annual health-based national ambient air quality standard for
PM 2.5 of 9 micrograms per cubic meter. This is significantly lower than the previous standard of
12 micrograms per cubic meter.

In a new legal filing in the U.S. Court of Appeals for the District of Columbia Circuit in
Commonwealth of Kentucky, et al. v. EPA, et al., state and industry argue against U.S. EPA’s
tougher fine particulate matter (PM 2.5) limit, contending that EPA lacked statutory authority to
revise the national ambient air quality standards (NAAQS) in the manner it did, and that EPA was
required to consider factors like implementation cost and feasibility in determining whether to
revise the standards. Democratic attorneys general from 16 states and environmentalists are
defending EPA’s view that consideration of costs in setting NAAQS is barred under the Clean Air
Act. The D.C. Circuit is thought to likely reject the state and industry suit, putting in place a
possible appeal to the U.S. Supreme Court.

2. D.C. Circuit Court Vacates Boiler Air Toxic Limits for Industrial Boilers

The D.C. Circuit Court recently held that a U.S. EPA rule regulating emissions from boilers
used at industrial plants, hospitals and universities inappropriately classified some sources as ‘new’
even though they existed before the regulations were proposed. In a 2022 amendment to the
National Emission Standards for Hazardous Air Pollutants (NESHAP) rule, EPA classified boilers
built after June 4, 2010 as ‘new’ boilers, even if the applicable standards for those boilers were not
proposed until 2020. The judge set aside the rule to the extent that it defines sources constructed
or reconstructed before August 24, 2020 as ‘new’ sources. The standards for the new sources are
stricter than those for existing ones.

3. Ohio Leads States Seeking Supreme Court Review of Good Neighbor Plan

On October 18, 2024, in their petition for certiorari, Ohio, Indiana, West Virginia and
Kentucky ask the Supreme Court to review the D.C. Circuit’s recent order granting EPA’s request
for a voluntary remand of the rulemaking record for the Good Neighbor Plan to appropriately
justify the decision. On September 12, 2024, the U.S. Court of Appeals for the District of
Columbia Circuit granted EPA’s request to remand the rulemaking record for the Good Neighbor
Plan interstate ozone rule, and also put litigation challenging the rule on hold while EPA addresses
the remand. The states argue that the D.C. Circuit cannot lawfully allow EPA to now amend the
rulemaking record to further its case that the rule can function without the full 23 states
participating.  This petition comes as EPA is planning to release an interim final rule
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administratively staying the Good Neighbor Plan in its entirety, and the EPA is also planning
another rule that would expand the program to additional states.

4. Litigation Update: Maumee Watershed TMDL Litigation

On May 1, 2024, the Board of Lucas County Commissioners, the City of Toledo, and the
Environmental Law & Policy Center (ELPC) filed a complaint in U.S. District Court for the
Northern District of Ohio against U.S. EPA alleging that U.S. EPA failed to comply with its
obligations under the Clean Water Act to prevent the formation of harmful algal blooms (HABs)
in western Lake Erie. The Commissioners, the City of Toledo, and ELPC argue that the current
Total Maximum Daily Load (TMDL) that Ohio EPA prepared for western Lake Erie, which was
approved by U.S. EPA last year, will not remediate Lake Erie, arguing it fails to limit pollution
caused by dissolved reactive phosphorus and does not meaningfully address the concentrated
animal feeding operations (CAFOs) that are responsible for polluting the watershed. The lawsuit
asks the court to set aside the U.S. EPA’s approval of Ohio’s TMDL and to order the U.S. EPA to
prepare a new TMDL that complies with the Clean Water Act and will strive to improve Lake
Erie’s HABs.

On September 20, 2024, a group of state and national agricultural associations filed a
motion to intervene as defendants in the suit to protect the interests of their members in the
challenged TMDL. Separately, on October 18, 2024, the Ohio EPA moved to intervene as a
defendant, noting Ohio’s significant interest in the Western Basin of Lake Erie and the TMDL it
developed for the Maumee Watershed. Both motions remain pending before the court.
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10/29/2024

Agenda
Finalized PM2.5 NAAQS and « National Ambient Air Quality Standards background
Air Emissions Reporting * PM2.5 NAAQS

° Implementation

> Permitting impacts
« Air Emissions Reporting Requirements background
* AERR Proposal

> Issues affecting manufacturing
» Other Common Concerns

Requirements Proposal and

Impacts

Leah Blinn
Civil & Environmental Consultants, Inc.

October 30, 2024

LEL

NAAQS Background

Particulate Matter (PM) Poliation

CONTACT Us
Final Reconsideration of the

National Ambient Air i
uali
Standards for Particuy] E(ilte Mtiftter

*National Ambient Air Quality Standards
o Established in Title | of the Clean Air Act
o Criteria pollutants
°Reviewed every 5 years

* Previous PM evaluation conducted in 2020
NAAQS and standard was retained

Background « EPA began reconsideration in 2023
» New standard published February 7, 2024
LEL LEL
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PM NAAQS

Primaryl | Averaging | | e
Secondary | Time Level F

* Primary annual PM2.5 standard reduced from 12 ug/m3
to 9 ug/m3

* No change to

° Primary and secon(rj (@=§z="g™ased) 24-hour PM2.5
standards, N T

> Secondary annual PM2.5 standard, and

° Primary and seconcYFEb‘IL'andards

PMy; | secondary | lyear

PMy,

Implementing the NAAQS

Most Counties with Monitors Already Meet
the Particle F i

Li \.'/ - (\Bfi‘i on 2020-2022 f\lr Monitoring Data)
el

d

* Designations due 2 years from final rule date
o EPA makes designations
o Input from states and tribal areas
> Based on most recent air monitoring or modeling
> Allowance for exceptional events
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Implementing the NAAQS

* 18 months after designation, nonattainment area State
Implementation Plans (SIP) due
o Demonstrates how area will improve and meet NAAQS
o Emissions control measures

Implementing the NAAQS

« State “Infrastructure SIP” due 3 years after final
rule
> Required for all states
> Implementation, maintenance and enforcement
« EPA can approve all or part of a SIP

* EPA can develop a Federal Implementation Plan

Permitting —
Impacts e

10

Nonattainment Area Impacts

*Major sources or modifications permitting

* Offsets
> Major projects

> Limited availability wé} @@
o Costly | éﬁ?
> Not all states have : f\
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Nonattainment Area Impacts

*RACT/BACT/LAER
> Reasonably Achievable Control Technology
> Best Available Control Technology
> Lowest Achievable Emission Rate
—Most stringent
—-No consideration of cost

SEPA! ]
| e i e e
preyer—
RACT/BACT/LAER Clearinghouse
(RBLC) Basic Information
= Esmes FET

Nonattainment Area
Impacts

« Existing source reductions
> RACT implementation likely part
of the SIP
> Needed to meet NAAQS
> Beyond RACT
* Less impact - larger sources
° Prior emission reductions
» More impact - smaller uncontrolled,
non-point sources
o Roadways
o Piles
o Material transfers
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Attainment Area Impacts — Dispersion Modeling

* Limited headroom between the background and NAAQS

Figure 1: Headroom Below  12.0

g/’ Annual NAAQS

NAAQS Regulatory Review & Rulemaking Coalition (NR3) Excerpt
A

lpine Geophysics using air quality data from 2019 to 2021

/A

Litigation

« 25 States & Industry Coalitions opposing rule:
> Costs should be considered — 2001 SCOTUS
> Reconsideration exceeds legal authority, no new data from 2020
> Backdoor climate regulation
« 16 States & Environmental Groups intervenors supporting rule:
> Reduced standard needed for health
* No NAAQS standard reductions have ever gone back up as a result of
litigation

LCeEr
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Additional NAAQS Updates

» EPA and environmental groups reached agreement that EPA will
review the NOX standards
> Proposal January 28, 2028
< Final by November 10, 2028
« Last review resulted in a lower 1-hr standard

« Annual standard has remained since 1971

17

Air Emissions
Reporting
Requirements

10/29/2024

AERR Origins

« Requires states to report annual emission data to EPA

« Originally promulgated in 2002

> Consolidated requirements to a single location CFR

> Established new PM2.5 and regional haze requirements

> Established new requirements for area source and mobile source emissions
< Additional updates in 2008, 2015

o Changes to certain thresholds

> Removing certain requirements not related to emissions

> Addition of other data elements

Pending Final Rule

*Proposed August 9, 2023

*Many comments from multiple fronts
o State regulatory agencies
o Industry
> NGOs

* Final rule at White House since April
* Anticipation of a final rule

19
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AERR Issues

* Mobile Sources

* Hazardous Air Pollutants

* Confidential Business Information
+ Additional Concerns

Mobile Sources

requirements

» Mobile sources at facilities
would be required to report
!+ Some states commented to

remove light and medium duty
vehicles from point source

21
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Mobile Sources

« Data intensive for such a small source
> Short travel distances
> Many different emission factors

—Model year, vehicle age, fuel, controls, operating mode
- MOVES4

—MOtor Vehicle Emissions Simulator

- Database outputs

Hazardous Air Pollutants
* HAP Data

> Major sources — report all HAPs
> Non-major sources — HAPs above certain thresholds

» Use best available emissions estimation method
* HAP emission factors not always available
* Small combustion units

o Potential for many very small HAP emissions
yearlD | monthID | dayID | hourlD | countylD D ypelD yp M |
2023 7 & 1 26163 1 21 1 105.3 ° Obl e Sources
2023 7 i 1 26163 1 21 2 7.8
23
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Table 332, SPECIATED ORGANIC COMPOUND EMISSION
FACTORS FOR UNCONTROLLED DIESEL ENGINES®

EMISSION FACTOR RATING:

(Fuet Topun)
Polluan (bMMB)

933 E0
40 E0
25504
255 E03

<391 05
LISE0

848 E0S
<5.06 E-06
L2 E06

References 6.7, Souree Clas
IMBu 0 ng), muliply by 430.

Hazardous Air Pollutants

« States can elect to apply for HAP reporting
responsibility
> Would require rulemaking
> Request increased funding for staff
> Additional time to meet the requirements

> Numerous states have commented they will not take up
this responsibility

26

Confidential Business Information

*Removal of CBI

* Security risk

* Trade secret risk

* Location of sources

« Stack test results : ,“§§
)

=t
)
Wit

Additional Concerns
« Little to no stakeholder outreach, specifically state and
local agencies

» Timeframe — unreasonable to expect states to report by
May 31; especially by March 31

» Use of Combined Air Emissions Reporting System
(CAERS)

* Potential for PFAS reporting

27
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Burden Underestimated

Summary
*Reporting on all State and Federal requirements «PM2.5 NAAQS designations occurring
« State agencies recognizing burden on small - Anticipate permitting difficulties
. timat
bu3|r.1ess.es was u.nderes imated - Waiting on AERR final rule
* Duplicative reporting

> Be ready for potential changes
> Additional pollutants and timeframe
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Contact Information

Leah Blinn, Vice President
Iblinn@cecinc.com
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