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MEMORANDUM 

 

To:  OMA Energy Committee 

From:  Kim Bojko and Ryan O’Rourke, OMA Energy Counsel 

Re:  Energy Committee Report 

Date:  May 26, 2016 

 

Active Administrative Actions in which OMAEG is Involved: 

 

American Electric Power (AEP): 

 PPA Rider Expansion Case (Case No. 14-1693-EL-RDR, et al.) 

 AEP, Staff, Sierra Club, Ohio Energy Group, Ohio Hospital Association, IGS 

and others filed a stipulation seeking PUCO approval to populate the PPA 

Rider with the costs associated with certain plants owned by AEP Generation 

Resources as well as the costs of AEP’s entitlement to the OVEC output. IEU-

Ohio agreed to not oppose. 

 The stipulation contains several other provisions unrelated to the PPA Rider, 

including: extension of the ESP III plan; expansion of the IRP program; and a 

proposal to develop wind and solar facilities. 

 The PUCO modified and approved the stipulation. 

 On rehearing, AEP stated that in light of the FERC decision it was going to 

only pursue recovery of the OVEC PPA. 

 ESP Application (Case No. 13-2385-EL-SSO, et al.) 

 Order issued on February 25, 2015, wherein PUCO approved establishment of 

the PPA Rider, but AEP was not authorized to collect any PPA costs through 

the PPA Rider. 

 Entry on Rehearing subsequently issued – PUCO deferred ruling on 

applications for rehearing related to the PPA Rider. 

 Rehearing is pending. 

 AEP filed an application to extend the ESP through 2024. 

 Fuel Adjustment Clause Cases (Case No. 11-5906-EL-FAC, et al.) 

 An audit estimated that AEP double recovered certain capacity-related costs in 

the amount of $120 million. 

 The PUCO reversed an earlier decision and held that parties have the right to 

receive copies of a draft audit report previously withheld from disclosure. 

 The draft shows that AEP may have double recovered by as much as $160 

million. 
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Duke Energy Ohio (Duke): 

 ESP Application (Case No. 14-841-EL-SSO, et al.) 

 Order issued on April 2, 2015, wherein PUCO approved establishment of the 

Price Stabilization Rider (PSR) regarding a PPA, but Duke was not authorized 

to collect any PPA costs through the PSR. 

 Several parties, including OMAEG, filed applications for rehearing of the 

PUCO’s decision – the applications for rehearing are still pending. 

 2013/2014 EE/PDR Recovery (Case Nos.14-457-EL-RDR and 15-534-EL-RDR) 

 Duke and Staff filed a stipulation seeking to resolve the shared savings 

mechanisms relating to Duke’s 2013 and 2014 programs. 

 OMAEG opposed the stipulation and the parties are awaiting a PUCO 

decision. 

 Shared Savings Mechanism Extension Case (Case No. 14-1580-EL-RDR) 

 Duke sought PUCO approval of its request to extend the use of its shared 

savings incentive mechanism in 2016. 

 The parties are awaiting a PUCO decision. 

FirstEnergy (FE): 

 ESP IV Application (Case No. 14-1297-EL-SSO) 

 FE, Staff, Ohio Energy Group, OPAE, IGS, and others filed a stipulation 

seeking PUCO approval of FE’s ESP IV Application together with authority 

to establish and populate the Retail Rate Stability Rider (Rider RRS) with the 

costs associated with certain plants owned by its affiliate, FirstEnergy 

Solutions. 

 The Stipulation also contains provisions addressing: grid modernization; 

energy efficiency; and a plan to transition to decoupled rates. 

 The PUCO modified and approved the stipulation. 

 On rehearing, FE stated that in light of the FERC decision it was no longer 

pursuing cost recovery of the affiliate PPA with FirstEnergy Solutions. 

However, FE is still seeking to recover costs through Rider RRS under a new 

proposal. 

 

Dayton Power & Light (DP&L): 

 Distribution Rate Increase (Case No. 15-1830-EL-AIR, et al.) 

 The PUCO set June 1, 2015 to May 30, 2016 as the test period and September 

30, 2015 as the date certain. 

 Discovery is ongoing and parties are awaiting a forthcoming Staff report. 

 Electric Security Plan (Case No. 16-395-EL-SSO, et al.) 

 DP&L is requesting to recover costs associated with several generating units 

that it is planning to transfer to an affiliate. 

 A Distribution Investment Rider and a Clean Energy Rider are also being 

sought. 

 Discovery is ongoing. 
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Statewide: 

 Challenge to FirstEnergy Solutions RTO Expense Surcharge (14-1610-EL-CSS) 

 The PUCO decided that it has jurisdiction to hear the complaint filed by 

members of the opt-in group. 

 The PUCO issued an order preventing termination of service for the disputed 

charges. 

 

 Net Metering Rules (Case No. 12-2050-EL-ORD) 

 OMAEG filed comments urging the PUCO to adopt rules that align the 

compensation schemes applicable to shopping and non-shopping customers. 

 

 

Judicial Actions—Active Cases Presently on Appeal 

from the PUCO to the Supreme Court of Ohio 

 

 

Duke Energy Ohio: 

 

 Increase to Natural Gas Distribution Rates, Case No. 2014-328 (Appeal of Case No. 

12-1685-EL-AIR, et al.) 

 OMA, OCC, Kroger, and Ohio Partners for Affordable Energy 

appealed a PUCO order that permitted recovery from ratepayers for 

environmental remediation costs associated with two former 

manufactured gas plant sites. 

 The matter is fully briefed and the parties await a date for oral 

argument.      

 

 

Federal Actions 

 

 

FERC Complaints: 

 

 Complaints against AEP, FE, and their unregulated generating affiliates 

 RESA, EPSA, Dynegy, and a few others filed complaints seeking to rescind 

the waiver on affiliate power sales transactions granted to AEP, FE, and their 

unregulated generating affiliates. 

 OMAEG filed comments in support of the complaints. 

 FERC granted the complaints and held that no sales may be transacted under 

the affiliate PPAs until FERC determines that the contracts are just, 

reasonable, and free from affiliate abuse. 
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Court Cases: 

 U.S. Supreme Court Case on Maryland’s PPA Plan 

 On February 24, 2016, the Court heard oral arguments on Maryland’s plan to 

boost in-state generating capacity by fixing the rate received by a generator 

for its sales into PJM. 

 4
th
 Circuit struck the plan down on preemption grounds, holding that it 

interfered with FERC’s exclusive power to oversee the wholesale markets. 

 The Court found that Maryland’s plan invaded FERC’s exclusive jurisdiction 

to oversee the wholesale market. 

 

 

 

 

 

 

 
661183 

Page 57 of 89



 

Confidential--Attorney-Client Privilege 

 

 

Summary of AEP’s Application to Extend its Electric Security Plan 

 

Background 

On May 13, 2016, AEP filed an application and supporting testimony to amend its electric 

security plan (ESP) to include, among other things, an extension through May 2024.  This 

amended ESP proposal is an outgrowth of AEP’s PPA settlement case.  A summary of 

provisions contained in the application is included below. 

 

Early Termination 

AEP states that its proposed amended ESP is dependent on its consent to the PUCO’s decision 

and a favorable and timely outcome of the pending hearing in the PPA Settlement case.  In the 

event either of these conditions do not occur, the ESP will terminate.  Further, any decision, law, 

or order by a court, legislative authority, or administrative agency that adversely affects the 

viability of the PPA Rider may result in termination of the amended ESP by AEP.   

 

Continuation and Modification of Riders  

The following continuations and modifications have been proposed: 

 Distribution Investment Rider (DIR) – AEP proposes to modify and continue the DIR, 

with additional annual caps to be established for the extended term of the proposed 

amended ESP.  

 

 Interruptible Power Rider (Rider IRP) – AEP proposes to modify and continue the IRP 

through the extended term of the amended ESP.  This extension will include current IRP 

tariff customers, as well as 250 MW of additional interruptible load, eligibility for which 

is limited to Signatory Parties and non-opposing parties to the PPA Settlement.  150 

MWs of the additional interruptible load is reserved for new businesses locating in AEP’s 

territory.  Additionally, AEP proposes to increase the IRP credit beginning in June 2018.   

 

 Basic Transmission Cost Rider (BTCR) and the Pilot Opt-In BTCR – AEP proposes to 

modify and continue the BTCR through the extended term of the proposed amended ESP.  

Additionally, AEP proposes a Pilot Opt-In BTCR provision, which would provide GS-3 

and GS-4 customers with interval metering capability the opportunity to opt-in to a pilot 

mechanism based on the eligible customer’s single annual transmission coincident peak 

demand. 

 

 Economic Development Rider (Rider EDR) – AEP proposes to modify and continue 

Rider EDR through the extended term of the proposed amended ESP. 
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 gridSMART Rider – AEP proposes to continue the gridSMART program through further 

implementation of advanced technologies. 

 

 Storm Damage Recovery Rider (SDR) – AEP proposes to continue the SDR mechanism 

through the extended term of the proposed amended ESP. 

 

 Power Purchase Agreement Rider (OVEC-only PPA Rider) – AEP proposes to extend the 

PPA Rider through May 2024.  Further, the new PPA Rider will include only the OVEC 

entitlement PPA. 

 

 Alternative Energy Rider (AER) – AEP proposes to continue the bypassable AER, which 

recovers the costs of renewable energy credits. 

 

 Energy Efficiency/Peak Demand Reduction (EE/PDR) Rider – AEP proposes to continue 

the EE/PDR Rider.  Consistent with the PPA Settlement, 50% of the EE/PDR Rider’s 

costs for transmission and sub-transmission voltage customers would be transferred to 

Rider EDR and 50% of the costs of the IRP would be transferred from the EE/PDR Rider 

to Rider EDR. 

 

New Riders 

AEP is proposing to add the following riders: 

 Competitive Incentive Rider (CIR) –AEP proposes a pilot bypassable rider, the CIR, as 

an addition to the SSO non-shopping rate.  The asserted purpose of the rider is to 

incentivize shopping.  Revenues collected through the CIR will be refunded to all 

customers through the SSO Credit Rider (SSOCR).   

 

 Automaker Credit Rider (ACR) – AEP proposes an ACR to support increased utilization 

or expansion of automaker facilities in AEP’s service territory.  The ACR will provide a 

credit for all consumption above the customer’s baseline consumption, with total credits 

for all customers not exceeding $500,000 annually.  Credits issued under the ACR will be 

recovered through Rider EDR.  

 

 Submetering Rider – AEP proposes to recover contingent costs associated with 

submetering. 

 

Procedural Schedule 

AEP requests an evidentiary hearing to begin July 25, 2016, with a PUCO Opinion and Order by 

September 21, 2016.   

 

 

 

 

661216 
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 MEMORANDUM 

 

TO: Ohio Manufacturers’ Association Energy Group Members 

 

FROM: Kimberly W. Bojko and Ryan P. O’Rourke, Carpenter Lipps & Leland LLP 

 

DATE: April 19, 2016 

 

SUBJECT: Summary of U.S. Supreme Court decision invalidating Maryland’s plan to 

guarantee a capacity payment to a generator distinct from the PJM wholesale 

auction rate  

______________________________________________________________________________ 

 

 The U.S. Supreme Court recently upheld a lower court’s decision, holding that a 

Maryland Public Service Commission (Maryland PSC) plan to boost in-state generating capacity 

with subsidies paid by ratepayers unlawfully intruded on the Federal Energy Regulatory 

Commission’s (FERC) jurisdiction over wholesale rates.  The Maryland PSC required the local 

utilities to enter into a 20-year purchase power agreement or contract for differences (PPA) with 

the generating company selected to construct a new power plant in Maryland.  Under the PPA, 

the generating company sold its capacity into the PJM market.  If PJM market revenues received 

by the generating company fell below the contractual rate, the utilities were then required to pay 

the generator the difference between the PJM clearing price and the contractual rate.  In turn, the 

utilities passed these costs onto customers.  If PJM market revenues exceeded the contractual 

rate, the generating company paid the utilities the difference between the contractual rate and the 

clearing price.  In turn, the utilities passed these credits back to customers in the form of lower 

rates.  In either event, the generator ultimately received the contractual rate set by the 20-year 

PPA, not the rate that cleared the PJM capacity auction. 

 The Court affirmed that FERC has the exclusive authority to set wholesale energy and 

capacity prices and oversee whether those rates and charges are just and reasonable.  In the 

exercise of this authority, the Court observed that “FERC has approved the PJM capacity auction 

as the sole ratesetting mechanism for sales of capacity to PJM, and has deemed the clearing price 

per se just and reasonable.”  The problem with the Maryland PSC’s plan, the Court explained, 

was that the PPA guaranteed the generator a rate distinct from the clearing price set in PJM’s 

capacity auction.  By departing from this ratesetting mechanism, the Maryland PSC 

impermissibly veered into “FERC’s regulatory turf.” 
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 The Court rejected the Maryland PSC’s argument that the plan was authorized because it 

was an attempt to spur new in-state generation, stating “States may not seek to achieve ends, 

however, legitimate, through regulatory means that intrude on FERC’s authority over interstate 

wholesale rates [.]”  The Court also refuted the Maryland PSC’s contention that the plan was 

indistinguishable from a traditional bilateral contract.  Unlike a traditional bilateral contract, the 

generator sold its capacity into the PJM auction as opposed to selling its capacity directly to a 

utility. 

 The Court concluded by noting that its decision does not address the permissibility of 

State measures that encourage new generation through tax incentives, land grants, direct 

subsidies, state-constructed generation, or re-regulation.  Those measures, however, must be 

“untethered to a generator’s wholesale market participation.” 

 The Court’s decision bolsters OMAEG’s position in the AEP and FirstEnergy PPA cases.  

Just like in the Maryland case, the PPAs in the AEP and FirstEnergy cases guarantee a rate that 

is distinct from the clearing price set in PJM’s capacity auction.   The PPAs at issue in the AEP 

and FirstEnergy cases guarantee a payment to the generators different from the clearing price set 

in the PJM auction.  OMAEG has argued that this type of arrangement, just like in Maryland, 

impermissibly interferes with FERC’s authority to oversee wholesale rates as the guaranteed 

revenue stream from customers will make the affiliate generating units agnostic to wholesale-

market prices, distort wholesale-market price signals, and deter new entry from competitive 

generation suppliers.   

To date, the PUCO has declined to address the federal preemption argument, reasoning 

that the issue is better suited to resolution by a court rather than an administrative agency.  In the 

upcoming application for rehearing process, OMAEG will cite to the recent Supreme Court 

decision as grounds for invalidating AEP’s and FirstEnergy’s PPA mechanisms.  Nonetheless, 

given the PUCO’s previous evasion of the issue, the PUCO may continue to decline to address 

the issue and force parties to seek court resolution. 
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    April 28, 2016 

 

Federal Energy Regulatory Commission Unanimously Decides that the Affiliate PPAs 

Proposed by AEP, FirstEnergy, and their Unregulated Generating Affiliates are Ineffective  

 

 In a unanimous decision, the Federal Energy Regulatory Commission (FERC) granted the 

complaints filed against AEP, FirstEnergy, and their unregulated generating affiliates 

(Respondents).  FERC rescinded the waivers on affiliate power sales restrictions previously 

granted to Respondents and further held that “no sales may be made with respect to the Affiliate 

PPA[s] unless and until [FERC] approves the Affiliate PPA[s] under Edgar and Allegheny.” 

 

FERC agreed with the arguments asserted by OMAEG and others that circumstances 

have changed since the waivers were originally granted and further agreed that customers are 

captive because they have no ability to avoid the costs associated with the Affiliate PPAs by 

shopping with a competitive supplier.  According to FERC, “retail choice protects customers 

from affiliate abuse only to the extent they have a choice to undertake generation costs.  Where, 

as here, circumstances demonstrate that a retail customer has no choice but to pay the costs of an 

affiliate transaction, they effectively are captive with respect to the transaction.”  In response to 

arguments that the PUCO can protect customers, FERC noted that the PUCO’s authority is 

limited to the retail sphere. FERC noted that only it has the exclusive power to regulate the 

wholesale sphere, which includes an evaluation of whether the Affiliates PPAs are just and 

reasonable.  

 

Strong language about the transaction itself suggests that FirstEnergy and AEP will be 

facing an uphill battle in any review of the Affiliate PPAs in the next phase: “[FERC’s] affiliate 

sales restrictions protect against captive customers of franchised public utilities cross-subsidizing 

market-regulated power sales affiliates.  The Affiliate PPAs raise[] the potential for cross-

subsidization from [the] Regulated Utilities’ retail customers--who are captive in the sense that 

they cannot avoid the non-bypassable charge--to [their] Ohio Market Affiliates.”  FERC also 

stated that the Affiliate PPAs may affect other waivers that the Respondents have regarding 

corporate separation and affiliate interactions.  The FERC required the Respondents to explain 

whether the Affiliate PPAs affect any other waivers that they currently possess.        

 

FERC noted that OMAEG submitted a timely motion to intervene, thereby making it a 

party to the proceeding. FERC also noted the arguments of OMAEG multiple times throughout 

its order, and used these arguments to support its rationale to rescind the waivers previously 

granted to the Respondents.  
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Summary of PUCO Order on AEP Ohio Purchase Power Agreement  

 

The Public Utilities Commission of Ohio (PUCO) unanimously approved, with 

modifications, a settlement authorizing AEP to begin recovering costs through the Power 

Purchase Agreement (PPA) Rider for an eight-year term.  The PPA Rider collects from retail 

customers on a nonbypassable basis the costs associated with several generating units owned by 

AEP’s unregulated generating affiliate, AEPGR, as well as the costs related to AEP’s contractual 

entitlement to the output from the Ohio Valley Electric Cooperative (OVEC).   

 

The PPA Rider  

 The PUCO based its decision to approve the PPA Rider on a projected net credit of $214 

million over the next eight years. 

 The PUCO limited customer bill increases for the first two years of the PPA Rider to 5% 

of the June 1, 2015 SSO rate on a customer-by-customer basis.  The 5% cap, however, 

does not apply to the costs associated with any past or future distribution-related 

proceedings (e.g., distribution investment rider increases, straight fixed variable costs, 

grid modernization costs, storm rider costs, etc.) and the development of renewable 

projects (presumes costs for these projects will be passed onto customers).   

 The PUCO provided that any revenue reductions resulting from the caps can be 

recovered in the next quarterly update after May 31, 2018 (this could cause a significant 

increase in customer bills in June 2018). 

 The PUCO clarified that AEP cannot seek recovery of any portion of the $100 million 

credit commitments if they are actually applied by AEP. 

 The PUCO removed the prohibition of refund language in the stipulation in the event the 

PPA Rider is invalidated on appeal, stating that it was a matter for the PUCO or the Court 

to decide.  Importantly, the PUCO did not, however, state that refunds would be allowed 

in the event the PPA Rider is found to be unlawful. 

 The PUCO clarified that AEP cannot seek recovery of any Capacity Performance 

penalties, but permitted AEP to retain any Capacity Performance bonus payments. 

 The PUCO modified the settlement so that if any PPA unit experiences a forced outage 

exceeding 90 days, the PUCO may disallow the costs associated with the outage (but is 

not mandatory and allows the Staff to recommend otherwise). 

 The PUCO rejected AEP’s commitment to implement the PPA Rider initially based on a 

$4 million credit and authorized AEP to begin collecting the net effects of the OVEC 

PPA and Affiliate PPA beginning June 1, 2016. 

 The PUCO rejected AEP’s request to flow through the PPA Rider costs associated with 

AEPGR’s obligations or entitlements to Buckeye Power’s Cardinal Units 2 and 3; 
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however,  the PUCO stated its decision was based on the current record and AEP could 

file a supplemental application to request that these additional costs be passed on to 

customers in the future. 

 The PUCO provided that the liquidated damages provision does not apply if a court later 

declares the PPA or any PPA-related provision invalid.  The PUCO also reserved the 

right to reevaluate or modify the PPA Rider, without triggering the liquidated damages 

provision, if PJM changes its rules to prohibit the PPA units from bidding into the PJM’s 

auctions. 

 The PUCO modified the settlement so that AEP cannot recover any conversion costs (i.e., 

co-firing, refueling, or repowering) and also clarified that no retirement costs are eligible 

for recovery. 

 The PUCO disagreed that its oversight over the PPA Rider was illusory and stated that 

parties will have the right to intervene and participate in annual audits. 

 

Other Settlement Provisions 

 Payments to Signatories. The PUCO stated that monetary inducements to parties that 

add value to the stipulation as a package are ok. The PUCO disagreed that specific 

payments to OHA and OPAE were unduly favorable, but the PUCO required the filing of 

compliance reports to show that funding is being spent properly (and stated an audit may 

be ordered). The PUCO added that energy efficiency administrator payments are ok. 

 Transferring costs from EE/PDR Rider to EDR Rider.  The PUCO rejected a 

favorable settlement provision that allowed 50% of the EE/PDR Rider costs from 

transmission and sub-transmission voltage customers and 50% of the costs associated 

with the IRP credits to be transferred from the EE/PDR Rider to the EDR Rider upon 

approval of the Stipulation (rather, the PUCO stated that such request should be proposed 

in AEP’s application to extend the ESP).  

 Future Filings. The PUCO stated that it was not prejudging the outcomes of AEP’s 

commitments that will be featured in future filings (promotion of economic development 

and retail competition, facilitate energy efficiency measures, reduce carbon emissions, 

deployment of renewable resources, and grid modernization); however, the PUCO stated 

that it found value for customers in AEP’s commitments to raise these proposals in future 

proceedings. 

 Renewables.  The PUCO stated its support for the construction of new renewables in the 

state.  AEP is encouraged to pursue bilateral contracting opportunities first.  AEP should 

emphasize solar projects.  To the extent bilateral contracting opportunities are not 

available, the PUCO will then entertain a cost recovery filing.  AEP must show that a 

competitive process was used to source and determine the ownership of any project. 

 Smart Grid.  The PUCO noted the state’s policy in promoting smart grid programs and 

advanced metering in the state and encouraged AEP to ensure that its grid modernization 

business plan engages customers, supports flexibility, and meets resource adequacy 

needs. 

Page 64 of 89



Page 3 of 3 

 

Confidential—Attorney-Client Privilege 
 

 AEP’s Headquarters.  The PUCO modified the settlement so that if AEP does not 

maintain its headquarters in Columbus, the PUCO may terminate the PPA Rider. 

 IRP Expansion.  The PUCO stated that any arguments concerning the merits of the IRP 

expansion or whether IRP customers may also be able to opt-out of the EE/PDR Rider 

are premature and should be raised in a future proceeding. 

 ESP v. MRO Test.  The PUCO disagreed that authorizing cost recovery through the PPA 

Rider resulted in AEP’s ESP 3 being less favorable than an MRO.  According to the 

PUCO, the PPA Rider will bring $37 million in additional benefits over the current ESP 

term. 

 

FERC Matters 

 The PUCO opined that its approval of the PPA Rider did not intrude on the powers of the 

Federal Energy Regulatory Commission (FERC).  According to the PUCO, its approval 

of the PPA Rider rested solely on its retail-ratemaking authority. 

 OMAEG and others argued that the PUCO could not approve the PPA Rider because it 

would interfere with FERC’s authority to oversee the wholesale markets.  The PUCO did 

not address this question, explaining that the question was better suited to judicial 

resolution. 

 The PUCO stated its belief that retail customers are not captive customers because of 

retail choice; however, the PUCO did not address that customers cannot escape the 

charge created by the affiliate contract.  Further, the PUCO stated that the PPA Rider will 

not restrict current shopping customers; however, the PUCO also found that the PPA 

Rider was a limitation on shopping in order to authorize it under the ESP statute.  

OMAEG and others are currently arguing at FERC that retail customers are captive 

because they cannot avoid the Affiliate PPA Rider by shopping with a supplier.  The 

parties are awaiting a FERC decision. 

 

Concurring Opinions 

 Commissioner Trombold.  She asserted that the settlement will result in grid 

modernization and more renewables. Commissioner Trombold also stated her “clear 

expectation” that the PPA Rider will result in a net credit over the next eight years. 

 Commissioner Haque.  He conceded that a consumer charge is likely in the first 2-3 

years of the PPA Rider, which seems to be contradictory with the Order that projected a 

$37 million benefit accruing to customers for the next two years.  He also implied that he 

may not have approved the PPA Rider standing alone, which perhaps suggests that the 

additional commitments to the settlement were necessary to secure his approval of the 

PPA Rider.  He stated that Ohio is due to have “utility 2.0” conversations about grid 

modernization, but acknowledged the “stark reality” that these conversation never would 

have occurred without packaging the PPA Rider together with the other settlement 

provisions. 
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Summary of PUCO Order on FirstEnergy Purchase Power Agreement and Electric 

Security Plan 

 

On March 31, 2016, the Public Utilities PUCO of Ohio (PUCO) issued an Opinion and 

Order in FirstEnergy’s application for an electric security plan (ESP).  The PUCO determined 

that the Stipulated ESP IV was reasonable and should be adopted, with certain modifications.  

The information included below summarizes key provisions of the approved ESP IV, as well as 

modifications adopted by the PUCO.  Several of these modifications were argued by OMAEG in 

their initial and reply briefs to the PUCO.  

Rider RRS 

 Approval of a nonbypassable credit or charge. The PUCO approved the Retail Rate 

Stability Rider (Rider RRS) as a nonbypassable credit or charge to customers.  Through a 

proposed power purchase agreement between FirstEnergy and its affiliate, FirstEnergy 

Solutions (FES), FirstEnergy will purchase the capacity, energy and ancillary services 

output of FES’ Plants and FES’ OVEC entitlement. FirstEnergy will then sell the output 

of the Plants and the OVEC entitlement into the wholesale markets operated by PJM and 

net the revenues received from the PJM markets against the costs to be paid to the 

generator, crediting or charging the difference to all customers through Rider RRS.  

 

 Limit of Rider RRS. PUCO modified the Stipulation to require FirstEnergy to 

implement a mechanism to ensure that for the period of June 1, 2016 through May 31, 

2017 and June 1, 2017 through May 31, 2018, average customer bills do not increase as 

compared to the average customer bills for the period of June 1, 2015 through May 31, 

2016. The PUCO states that this will ensure that “the average customer bill will see no 

total bill increase for two years.” However, FirstEnergy is permitted to defer expenses for 

future recovery in an amount equal to the revenue reduction resulting from the period of 

June 1, 2017 through May 31, 2018.  Further, costs recovered for smart grid deployment 

(presumes cost recovery), costs from renewable energy procurement (presumes cost 

recovery) and the Alternative Energy Rider (Rider AER), and impacts on riders resulting 

from credits to customers due to disallowances by the PUCO will be excluded from the 

mechanism.  

 

 FirstEnergy must file quarterly true-ups of Rider RRS.  PUCO modified the 

Stipulation to require FirstEnergy to file annual forecasted values subject to quarterly 

true-ups, reflecting actual values, rather than the annual true-ups proposed in the 

Stipulated ESP IV.  Quarterly adjustments should be filed on or before March 1, June 1, 

September 1, and December 1 of each year. Notwithstanding the quarterly true-ups, Rider 

RRS is still subject to adjustment through the annual audit and reconciliation. The audit 

process will be carried out consistent with past practice. 
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 Cost Recovery. FirstEnergy is precluded from recovering plant retirement costs and 

capacity performance penalties through Rider RRS or recovering any credits provided to 

customers through Rider RRS in a future proceeding.  The PUCO modified the 

Stipulation to clarify several points related to what costs could be recovered through 

Rider RRS. According to the Stipulated ESP IV, FirstEnergy will provide up to an 

aggregate $100 million in years five through eight of Rider RRS, in the event the 

revenues from the generation output do not exceed the costs in each year by a specified 

minimum credit amount.  The Stipulation was modified to exclude the recovery of costs 

associated with any of these credits in a future PUCO proceeding.  Further, the 

Stipulation was modified to exclude plant retirement costs and Capacity Performance 

penalties, but Capacity Performance bonuses will be retained by FirstEnergy.  Finally, the 

PUCO reserves the right to prohibit recovery of any costs related to any unit for any 

period exceeding 90 days for any forced outage during the term of ESP IV (but not 

mandatory). 

 

 The severability provision.  The PUCO modified the severability provision to allow the 

PUCO to reserve the right to reevaluate and modify the Stipulation if there is change to 

PJM’s tariffs or rules which prohibits the plants from being bid into PJM auctions. 

 

 Term.  The PUCO approved the eight-year term of the Stipulated ESP IV to begin June 

1, 2016 and end May 31, 2024. 

 

 Distribution Freeze.  The PUCO approved the continuation of the base distribution rate 

freeze for an eight-year period beginning June 1, 2016 through May 31, 2024 with 

exceptions.  

 

 Delivery Capital Rider (Rider DCR).  The PUCO approved continuation and expansion 

of Rider DCR.  FirstEnergy will continue to recover reasonable investments in plant in 

service associated with distribution, subtransmission, and general and intangible plant 

through Rider DCR.  Further, the revenue caps for Rider DCR will increase annually to 

$30 million for the period June 1, 2016 through May 31, 2019; to $20 million for the 

period June 1, 2019 through May 31, 2022; and to $15 million for the period June 1, 2022 

through May 31, 2024.  

 

 Government Directives Rider (Rider GDR).  The PUCO approved the Government 

Directives Rider (Rider GDR), which will initially be set at zero.  FirstEnergy is 

permitted to recover unforeseen expenses related to government mandates imposed 

during the term of ESP IV through Rider GDR.  The rider will be set initially at zero and 

FirstEnergy must file an application in a separate proceeding to recover any specific 

costs.  The PUCO adopted the following modifications to Rider GDR:  Rider GDR is 

limited to federal and state government mandates enacted after the filing date of the 

application, and generation or transmission related expenses may not be recovered under 

Rider GDR. 
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Other Provisions.  
 

 Shareholder Funding. The PUCO approved shareholder funding to be provided by 

FirstEnergy to promote job retention, economic development, and low-income funding.  

FirstEnergy will provide $3 million per year in shareholder funding to promote job 

retention and economic development in the region.  Specifically, FirstEnergy will provide 

$24 million in economic development funding, $19.1 million in low-income funding to 

the Citizens Coalition and OPAE, and $8 million in funding to the Customer Advisory 

Agency funding. 

 

 Automaker credit. The PUCO approved continuation of the automaker credit.  

FirstEnergy will continue the automaker credit beginning June 1, 2016 through May 31, 

2024. 

 

 

 Rider ELR and the Interruptible Credit Provisions. The PUCO approved continuation 

and expansion of the Economic Load Response Program (Rider ELR) and the 

Interruptible Credit Provisions.  FirstEnergy will continue to recover costs through Rider 

ELR for the eight-year term of the ESP.  Further, Rider ELR will be expanded to include 

an additional 136,250 kW of curtailable load, which will be utilized by five new 

customers who have been eligible to take credit under Rider ELR but have historically be 

unable to do so.  Moreover, ELR customers will be permitted to shop during the term of 

ESP IV and FirstEnergy will be limited to curtail these customers for emergency 

situations only. Participating customers receive an interruptible credit of $10 per kW per 

month per unit of curtailable load in exchange for participation in the program and 

subjecting their load to interruption. 

 

 Commercial High Load Factor Experimental Time-of-Use Rate.  The PUCO 

approved adoption of a Commercial High Load Factor Experimental Time-of-Use Rate 

proposal.  FirstEnergy will deploy a Commercial High Load Factor (HLF) Experimental 

Time-of-Use rate proposal for commercial customers with headquarters located in Ohio 

having at least 30 facilities in the FirstEnergy combined service territory with each 

facility consuming at least 1.5 GWh annually and having refrigeration as a major portion 

of the load through the eight-year term of the ESP. 

 

 Rider NMB Pilot.  The PUCO approved the Non-Market Based Services Rider (Rider 

NMB) pilot program.  FirstEnergy will implement a pilot program for large customers to 

obtain and pay for services otherwise provided by or through Rider NMB.  The pilot 

program will include Industrial Energy Users-Ohio (IEU) member customers, Ohio 

Energy Group (OEG) member-customers, Nucor Steel Marion, Inc. (Nucor) member-

customers, and Material Sciences member-customers, as well as up to five additional 

Rate GT customers. 

 

 EE/PDR. The PUCO approved FirstEnergy’s reactivation of all programs suspended in 

their EE/PDR Portfolio Plan and a customer engagement pilot program with EnerNoc.  

FirstEnergy will reactivate in 2017 all programs suspended in their EE/PDR Portfolio 
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Plan and will expand offerings through the term of the ESP.  These offerings will strive 

to achieve over 800,000 MWH of energy savings annually.  Additionally, FirstEnergy 

will include in their next EE/PDR Portfolio Plan filing a 3-year, customer engagement 

pilot program to be implemented with EnerNoc to engage small/medium commercial and 

industrial customers through a software platform customized for FirstEnergy and 

empower customers to make smart energy choice through customized, timely, and 

targeted content and actions specific to their businesses. Costs for such programs will be 

recovered through Rider DSE.  The PUCO adopted the following modifications related to 

energy efficiency and renewable resources: 

 Related to the procurement of additional renewable resources in Ohio, the 

Companies must demonstrate that bilateral contracting opportunities were 

explored and a competitive process was utilized to source projects. 

 The PUCO will eliminate the requirement that the procurement of 

additional renewable resources must be related to the enactment of new 

Federal or state environmental laws or regulations. 

 The Companies must file a report detailing its strategy to promote fuel 

diversification and carbon reduction every four years, rather than every 

five year. 

 

 EE/PDR Funding. The PUCO approved FirstEnergy’s energy efficiency funding to 

independent colleges and universities, small businesses, and funding for energy 

efficiency audits.  FirstEnergy will contribute a total of $540,000 to the Council for Small 

Enterprises (COSE) Ohio Energy Efficiency Resources Program in unrestricted payments 

over the eight-year term of the ESP, with amounts recovered through Rider DSE from 

June 1, 2016 through May 31, 2019.  FirstEnergy will also contribute a total of $400,000 

to the Association of Independent Colleges and Universities of Ohio (AICUO) Efficiency 

Resources Program in unrestricted payments over the eight-year term of the ESP, with 

amounts recovered through Rider DSE from June 1, 2016 through May 31, 2019.  

FirstEnergy may seek approval to recover costs for the period of June 1, 2019 to May 31, 

2024 and such approval may not be unreasonably withheld.  Finally, FirstEnergy will 

perform ASHRAE Level II Energy Efficiency Audits (58 in 2016, 100 per year in 2017 

through 2013, and 42 in 2014), with all costs recovered through Rider DSE. 

 

 Increased shared savings cap. The PUCO approved increased shared savings caps for 

FirstEnergy.  FirstEnergy will increase the caps on shared savings as a result of 

FirstEnergy exceeding its statutory mandates of energy efficiency from $10 million to 

$25 million and will continue to be recovered through Rider DSE. 

 

 Grid modernization business plan. FirstEnergy is required to file a grid modernization 

business plan.  FirstEnergy filed a grid modernization business plan on February 29, 

2016.  In a separate proceeding, FirstEnergy will bear the burden of demonstrating that 

the application is just and reasonable and interest parties may raise any issues regarding 

the business case. 

 

 CPA Provision. The PUCO will disregard the signature of the Consumer Protection 

Association (CPA) as a signatory party to the Stipulated ESP IV and require FirstEnergy 
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to file proper audit reports to ensure funding is used for its proper purpose. In its brief, 

OMAEG raised the issue that one of the signatory parties to the Stipulated ESP IV, the 

CPA, no longer exists and ceases to operate.  Given these allegations, the PUCO will 

disregard the CPA as a signatory party to the Stipulated ESP IV. Additionally, the PUCO 

adopted the following modification: 

 FirstEnergy must file compliance reports (annually at a minimum) 

regarding the funding provided to both Citizens’ Coalition and Ohio 

Partners for Affordable Energy (OPAE). 

 

 Modifications.  The PUCO adopted the following additional modifications to the 

Stipulated ESP IV: 

 The PUCO rejected FirstEnergy’s request to include MTEP legacy costs 

against their legacy RTEP non-collection commitment of $360 million. 

 FirstEnergy is required to file an application in a separate proceeding to 

modify the Generation Cost Reconciliation Rider (Rider GCR) from 

bypassable to non-bypassable. 

 If FirstEnergy Corp. moves its corporate headquarters from Akron, Ohio 

during the term of Rider RRS, the PUCO may terminate Rider RRS. 

 The PUCO removed the provision in FirstEnergy’s Stipulated ESP IV that 

limited refunds for amounts collected through the Alternative Energy 

Resource Rider (Rider AER) in years prior to the audit year. 

 The PUCO rejected FirstEnergy’s proposal to eliminate the ability of 

CRES providers to request non-summary, customer usage data. 

 The PUCO rejected FirstEnergy’s proposed change to add the term 

“generation” in the supplier tariff provisions regarding consolidated 

billing.  As part of the ESP IV application, FirstEnergy presented revisions 

to each of the Supplier Coordination Tariffs, including the addition of the 

word “generation” in order to limit CRES charges on the consolidated bill 

for demand response or energy efficiency offerings. 

 The PUCO rejected FirstEnergy’s proposed change to the supplier tariff 

related to unaccounted-for energy, which would have removed 

FirstEnergy responsibility for unaccounted-for energy and placed all 

responsibility on CRES providers. 

 The PUCO adopted the recommendation to establish a zero-based rider to 

unbundle the costs FirstEnergy incurs from distribution rates that are 

required to support SSO service and reflect those costs in the SSO price. 

 The PUCO required the Companies to collaborate with Staff to develop a 

phase-in-plan for non-residential customers who are projected to 

experience more significant rate increase, to be implemented during the 

term of ESP IV. 

 

 

 Corporate Separation. The PUCO rejected arguments that the settlement violated 

corporate separation requirements and is preempted by federal law.  While the PUCO 

recognized that FirstEnergy could enter into a contract with an affiliate in order to give 

the affiliate a competitive advantage, the PUCO noted adequate safeguards, such as 
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annual prudency review, were in place to safeguard against any anticompetitive behavior 

by FirstEnergy.  OMAEG and others contended that the PUCO was preempted from 

authorizing cost recovery under Rider RRS because it would interfere with FERC’s 

exclusive power to oversee the wholesale markets.  The PUCO declined to address the 

argument of whether Rider RRS was preempted by the Federal Power Act and 

determining that Rider RRS is authorized under state law.  Further, the PUCO explained 

that they do not have authority to declare a statue unconstitutional.  OMAEG and other 

opponents also argued that the projected costs of Rider RRS and other provisions of 

FirstEnergy’s Stipulated ESP IV demonstrated that a Market Rate offer (MRO) MRO 

was more favorable in the aggregate than the ESP.  The PUCO, however, found that the 

Stipulated ESP IV contained multiple benefits not found in an MRO (e.g., rate stability, 

modernization of the grid, and promotion of competition).  Further, the PUCO found that 

the Stipulated ESP IV is more favorable than an MRO by $307.1million, representing the 

sum of a predicted $256 million in net revenue from Rider RRS and $51.1 million in 

committed shareholder funding over the eight-year term of the ESP. 

 

Concurring Opinions of Commissioner Haque and Commissioner Trombold. 
 

Commissioners Haque and Trombold issued concurring opinions in the Opinion and Order in 

this proceeding.  Both Commissioner Haque and Commissioner Trombold emphasized that the 

Opinion and Order is based on an expectation that the Rider RRS will result in a credit to 

ratepayers over the eight-year term of the ESP. 
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Summary of HB 554 Provisions Addressing Renewable Energy Standards, Energy 

Efficiency Standards, Peak Demand Reduction Programs, and Opt-Out Availability 

 

 

Renewable Energy Standard (Freeze) 

 The bill is a permanent freeze on the renewable energy standard.  

 It is frozen through 2027 at current levels (2.5% for all renewable energy; .12% for solar) 

(although there seems to be a typo in one of the sections (4928.64(C)(2)(b)) that 

references 2.38% (In 116)). 

 

Energy Efficiency Standard (Voluntary) 

 EE programs are authorized through 2027. 

 Benchmark = (Total annual average, normalized kwh sales of the utility during the 

preceding 3 calendar years * 4.02) – cumulative energy savings achieved since 2009 

 If the benchmark calculation is 0 or less, there is no EE requirement, but utilities can 

achieve EE savings voluntarily.  

 Basically, this will likely make EE all voluntary. 
 

Peak Demand Reduction Programs (Voluntary) 

 PDR programs are authorized through 2020. 

 Benchmark = (average peak demand on the utility in the preceding 3 calendar years * 

4.75) – cumulative peak demand reductions achieved since 2009. 

 If the benchmark calculation is 0 or less, there is no PDR requirement, but utilities can 

achieve PDR reductions voluntarily.  

 The average peak demand may be reduced by the PUCO to reduce for new economic 

growth. 

 Average peak demand shall exclude customers on reasonable arrangements and those 

who have opted out of EE/PDR POR. 

 Basically, this will likely make PDR all voluntary. 
 

Opt-out (Expanded) 

 All mercantile customers may opt out of the opportunity and ability to obtain direct 

benefits from the utility's portfolio plan. 
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Energy Market Update 
 
May 2016 

Electric Market Update 

May 2016 

Natural Gas Production 
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Electric Market Update 

May 2016 

First LNG Export 

The four LNG terminals under construction would export the equivalent of 40% of 
Marcellus daily production. Online dates are 2017 – 2020.  

3 

Electric Market Update 

May 2016 

Electricity Consumption and Production 
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Electric Market Update 

May 2016 

New Generation 
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Electric Market Update 

May 2016 
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Electric Market Update 

May 2016 
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Electric Market Update 

May 2016 
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Natural Gas Update 

OMA Energy Committee  

 

Richard Ricks 

NiSource 

May 26, 2016 
 

1 

Agenda 
 

 

• Weather & Degree Days 
 

• Gas Storage & Pricing 
 

• Domestic Gas Production & Rig Counts 

 

• Energy Related Developments 
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Weather & Degree Days  

 
 

3 

 

The 2015/2016 winter was basically the warmest on 

record 

4 
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Ohio Winter Season Degree Days                                                                          

2015/2016 
 

Degree Days Vs. Normal 

 

 Month  Actual  Normal  % Variance
  

 Nov 2015  521  668  -22 % 

 Dec 2015  679  1,037  -35 % 

 Jan 2016  1,139  1,198  -5 % 

 Feb 2016  921  975  -6 % 

 Mar 2016  569  792  -28 % 

 

 TOTAL  3,829  4,670  -18 % 
 

 

 Negative variance is warmer than normal 

 

 December 2015: Warmest December on record 

 

    

 

 

 

5 

June, July, August 2016  Temperature Outlook 
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La Nina versus El Nino 
 

  La Nina now setting up in the Pacific Ocean 

  Typically associated with Colder Winters  
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La Nina versus El Nino 
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Storage & Gas Pricing  
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SUMMARY 
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NYMEX Prompt Month Settlement – 5 Years 

 

 

11 

NYMEX Prompt Month Settlement History 
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NYMEX Futures Settlement 
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Natural Gas Futures Pricing 
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NYMEX Term Pricing – May 20, 2016 

 

 TERM  PRICE 5-20-16 PRICE 2-19-16 
 

 3 month        $2.18  $1.93 (+$0.25) 

 

 6 month        $2.32  $2.03 (+$0.29) 

 

 12 month         $2.61  $2.23 (+$0.38) 

 

 18 month        $2.69  $2.33 (+$0.36) 

15 

Select Hub Pricing 

  February 19, 2016 

 

HUB LOCATION  PRICE  PRICE 2-19-16 
 

Henry Hub   $1.82  $1.88 (-$0.06) 

TCO Pool   $1.74  $1.76 (-$0.02) 

Houston Ship Channel  $1.74  $1.78 (-$0.04) 

Dominion South Point  $1.33  $1.35 (-$0.02) 

TETCO M-3   $1.30  $1.41 (-$0.11) 

TGP Zone 4   $1.27  $1.19 (+$0.08) 

 

 

Dominion, TCO, TETCO, & TGP pricing is Marcellus Area 
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Production & Rig Count  
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U.S. Natural Gas Production Reaches Record High in 2015 

Five States Responsible for Most of the Growth 
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Shale Field Production Data  

May 2015 versus May 2016 (projected) 

19 

Marcellus – Current Dominant Unconventional Play 

in Northeast Region 
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Utica Play Spans 60,000 Square Miles Across Ohio,  

West Virginia, Pennsylvania and New York 

21 

Short Term Active Rig Count 
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2016 World Wide Rig Count 
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Related Developments  
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Developments to be Aware of 
 

• “Rejected” Pipeline Projects 
– Keystone (TransCanada; Canada to OK & TX) 
– Constitution Pipeline (Williams & Cabot; PA to NE) 
– Palmetto Pipeline (Kinder Morgan, GA) 
– NE Direct Pipeline (Kinder Morgan, Mass) 

 

• Activists protesting at FERC meetings & at the 
FERC members residences  
 

• Ongoing consolidation in Energy E&P entities 
– Low energy pricing environment 
– Bankruptcy and reorganization 
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Thank You  
 

 

26 

Page 89 of 89


	A Table of contents
	B Energy Agenda
	2_Per Page Flippedv2
	E OMA Energy Committee Report for May 26 2016 (661183)_KB
	E1 Summary of AEP Amended ESP application (661216)_KB
	E3    Summary of US Supreme Court Decision on MDs PPA Plan_add'l mat
	E4 CLL on FERC decision
	E5    PUCO decision on AEP PPA ruling
	E6    PUCO order on FE PPA Opinion Summary
	E7 HB 554 Bill Summary (661256)_KB
	G Electric Market Update_Susan_5.26.16
	I OMA Energy Committe Nat Gas Presentation R. Ricks - May 26 2016



