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Business Impact Analysis (BIA) 
 
Comment 1:  Development of the Regulation  

Number 10: “What alternative regulations (or specific provisions within the 
regulation) did the Agency consider, and why did it determine that these 
alternatives were not appropriate? If none, why didn’t the agency consider 
regulatory alternatives?”  

 
Here, Ohio EPA states that “all suggested alternatives were considered 
before the current draft was prepared.” The OMA would ask that Ohio 
EPA consider expanding this response to include a more explicit answer 
to the question posed. Namely, what alternative “specific provisions” were 
considered by Ohio EPA; how it incorporated, or chose not to incorporate, 
draft language from the industry and trade groups referenced; and what 
regulatory alternatives were or were not considered. Ohio EPA indicates 
that “suggested alternatives were considered,” but does not elaborate on 
those alternatives, the OMA asks that it do so for the Common Sense 
Initiative’s benefit.  (Rob Brundrett, The Ohio Manufacturers’ 
Association) 
 

 

Ohio EPA held a 30+day public comment period on draft rule language ending December 14, 
2016. This document summarizes the comments and questions received during the official 
comment period. 
 
Ohio EPA reviewed and considered all comments received during the public comment period. By 
law, Ohio EPA has authority to consider specific issues related to protection of the environment 
and public health.  
  
In an effort to help you review this document, the questions are grouped by topic and organized 
in a consistent format.   The name of the commenter follows the comment in parentheses. 
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Response 1:   Ohio EPA believes that this response to comment document will provide 
details on Ohio EPA’s consideration of alternatives proposed by 
stakeholders, and why Ohio EPA did or did not include those alternatives.  
Ohio EPA will also add more narrative to describe the alternatives 
considered during the earlier phases of rulemaking. 

 
Comment 2:  Adverse Impacts to Business  

Number 14: “Provide a summary of the estimated cost of compliance with 
the rule.”  

 
Ohio EPA informs that “[t]here should be no additional costs associated 
with the changes in this rulemaking if the changes are accepted by U.S. 
EPA as part of Ohio’s SIP.” The OMA would note that any change to 
current regulations will impact their constituent base. Namely, distributing 
additional information related to maintaining compliance with any changes 
to the rules already in place. General uncertainty as it relates to best 
practices during period of SSM is a quantifiable cost to business that 
should be accounted for in this calculation. Of note is new regulation 
related to opacity that was not previously correlated with particulate matter 
NAAQS attainment or nonattainment, but rather as an indicator of proper 
orientation and maintenance of particulate control equipment. Many of the 
regulations to be amended, such as this one, have been in place and 
approved by U.S. EPA as far back as the early 1980s. See, e.g., OAC 
3745-15-06(A)(3), approved October 1982. Changing systems will likely 
result in additional costs of compliance, at least as far as information 
dissemination and practice adaptation are concerned. Regulated entities 
will be the ones who feel the impact of the rule change because of 
increased exposure to enforcement from malfunction events and the need 
to carefully review permits and emission limits to identify those that need 
to be adjusted to account for startup and shutdown operations.  (Rob 
Brundrett, The Ohio Manufacturers’ Association) 

 
Response 2:   Ohio EPA agrees and has updated the draft BIA to address the potential 

costs of compliance referenced in this comment. 
 
General/Overall Concerns 
 
Comment 3:  The concern is with regard to the expected delay between the 

implementation of the state rules and final approval of the revised SIP by 
the United States Environmental Protection Agency (U.S. EPA). With this 
delay there will be a period when there are two sets of rules that apply to 
sources in the state of Ohio - the state rule, and the current Federal SIP. 
These two will both apply until the U.S. EPA approves the SIP, which 
traditionally has taken some time to occur. We are concerned about being 
subject to dual rules. We think the fairly straight forward solution to this 
issue is to add a provision to each of the rules amended by this action that 
provides the following: 
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The amendments to this final rule promulgated on _/_/2017, shall 
not become effective until such time as U.S. EPA grants final 
approval making these rule amendments part of Ohio's State 
Implementation Plan ("SIP") and any and all legal challenges to 
U.S. EPA's SSM SIP Call and/or the Ohio SIP have been fully and 
finally resolved. 

(Allen R. Ellet, BP Products North America, Inc.) 
 
Comments Requesting Additional Consideration of Reversion of Rule 
Pending Legal Challenges to US EPA’s SIP Call. In light of the ongoing 
litigation regarding the validity of US EPA’s SSM SIP Call, the Companies 
request that Ohio EPA consider including a provision that will trigger a 
reversion of the changes made in the event that the SIP Call is 
invalidated. Ohio, along with other states and industry petitioners, are 
challenging US EPA’s finding that several State Implementation Plan 
(“SIP”) provisions, including O.A.C. §§ 3745-15-06(A)(3) and 3745-15-
06(C), were “facially inconsistent” with the Clean Air Act.6 Furthermore, 
the SSM SIP Call could be revoked by EPA or invalidated by Presidential 
or Congressional order, thus rendering these changes moot. However, 
without a mechanism in place in this rulemaking to allow for a reversion of 
this language in the event that the SSM SIP Call is invalidated, these 
provisions would be subject to legal challenge, or would have to be 
changed by another, separate action by the agency with additional notice 
and comment periods.  
 
Therefore, in order to preserve Ohio’s current litigation position, and 
prevent against the additional administrative burden that may be incurred 
if these rules are finalized in current form, the Companies request that 
Ohio EPA consider including a separate provision that clearly identifies 
that their proposed revisions to sections 3745-15-06(A) and (C) are only 
valid so long as the underlying SSM SIP Call is in force.  
 
However, the Companies stress that this reversion provision, if adopted by 
Ohio EPA, should be narrowly tailored to only impact those provisions that 
are subject to the SSM SIP Call: O.A.C. §§ 3745-14-11(D), 3745-15-
06(A)(3), 3745-15-06(C), 3745-17-07(A)(3)(c), and 3745-17-07(B)(11)(f). 
Other changes to this rule, specifically the allowance for AELs, should be 
included in Ohio’s SIP, regardless of the outcome of the current litigation. 
(Paul Logsdon, et.al., Husky Lima Refinery, BP-Husky Toledo 
Refinery, the Toledo Refining Company LLC, and Marathon 
Petroleum Company) 
 
U.S. EPA’s SSM SIP Call is arbitrary and unlawful. Ohio EPA and others 
are rightfully challenging the SSM SIP Call’s facial invalidity before the 
D.C. Circuit (Case No. 15-1166, oral argument not yet assigned). Any 
challenges to the SSM SIP Call as specifically applied to Ohio must await 
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potential appeals to the Sixth Circuit after final action by U.S. EPA specific 
to Ohio in response to the SIP Call. Ohio should continue to respond to 
the SIP Call in a manner that does not undermine Ohio’s recourse to 
judicial review of U.S. EPA’s actions. Ohio should also try to minimize the 
harm and disruption resulting from U.S. EPA’s improvident action.  

 
SIP requirements applicable during SSM conditions should never 
compromise or take precedence over safety.   

 
Any prejudicial or unwarranted rule changes in response to the SSM SIP 
Call should take effect only upon full approval by U.S. EPA. Moreover, 
those rule changes should cease to be effective if any court, future 
Congress, or future U.S. EPA negates the SSM SIP Call’s requirements.  
 (Rob Brundrett, The Ohio Manufacturers’ Association) 

  

 
Response 3:  Ohio EPA has addressed this concern regarding having two sets of 

requirements being applicable while awaiting SIP revision by creating a 
new OAC rule 3745-15-10 which will replace OAC rule 3745-15-06 in its 
entirety, only when approved by U.S. EPA into Ohio’s SIP. 

 
 With respect to a provision to trigger a reversion of the changes made in 

the event that the SIP Call is invalidated, Ohio EPA will withdrawal the SIP 
revision request if invalidation occurs. At this time, Ohio EPA intends to 
submit the revision request when either the court case is resolved (and 
only if necessary) or when U.S. EPA indicates they will take action for 
failure to submit.  U.S. EPA then has up to 18 months to process the 
revision. In the rare event that U.S. EPA approves this request and the 
SIP Call is invalidated after the approval, Ohio EPA will revisit the rules 
and work with stakeholders to determine if revisions are needed.  Ohio 
EPA believes an invalidation after SIP approval is highly unlikely and 
typically does not craft rule language to address these types of rare 
situations that often cannot be predicted. 

 
 
3745-15-01 Definitions 
 
Comment 4:   One issue the Utilities have faced with the SSM rules in the current form is 

confusion on behalf of some Ohio EPA staff as to when reporting is 
necessary. The current rule would appear to state clearly that a report of 
any malfunctioning equipment is needed ONLY when such a malfunction 
results in an exceedance of an applicable emission limit. Unfortunately, 
some staff members have taken the position that any malfunction of 
equipment requires the source to file a report with Ohio EPA. While the 
Utilities have resisted these unfounded requirements on a case-by-case 
basis, the current IP draft may make this situation worse and, thus, Ohio 
EPA should address the question more specifically.   
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Ohio EPA has added a definition of "malfunction" in the IP draft and while 
that definition describes a "break down" reasonably well it does not 
comport with the legal definition of a reportable malfunction. The reporting 
requirement in OAC 3745-15-06 remains substantially unchanged as it 
makes clear that a report is necessary only when there is an exceedance. 
However, given the previous prevalence of misunderstandings before the 
addition to the new definition, the Utilities are concerned there could be an 
increased misunderstanding after the revision.   

 
The Utilities are also concerned about possible misinterpretations of 
"malfunction" reporting. Often times, equipment may break and a 
company may choose to report the "malfunction" before a determination 
that the breakdown did indeed cause an exceedance with an emission 
limit. A precautionary report should not create the assumption that an 
exceedance took place. 
 
The Utilities suggest that Ohio EPA reword the new definition of 
"malfunction" so as to again make clear that a "malfunction," in and of 
itself, is NOT a required reportable event and that the report of a 
"malfunction" is not an admission of an exceedance. Such a clarification 
would likely go a long way to avoiding more disputes of what requires a 
report in the future. (Michael E. Born, Shumaker, Loop & Kendrick, 
LLP, on behalf of “the Utilities”) 

 
Substantive Comment: The Commenters generally support Ohio EPA’s 
draft proposed definition of “malfunction.” However, Ohio EPA’s proposal 
to exclude “[e]quipment failures * * * caused in part * * * by poor 
maintenance or careless operation” from the definition of malfunction is 
impractical. Requiring Ohio EPA to determine whether poor maintenance 
or careless operation played any role in causing a malfunction would force 
Ohio EPA and owners/operators into evidentiary battles over causation. 
And, if the proposed exclusion leads to a presumption of causation – in 
other words, if future Ohio EPA employees or delegated local air agencies 
come to presume that any “poor maintenance or careless operation” must 
have caused, at least “in part,” any equipment failure – the exclusion 
would unfairly prejudice owners/operators. The “in part” exclusion is also 
unnecessary. The definition of “malfunction” includes a requirement that 
the failure not be “reasonably preventable.” If “poor maintenance or 
careless operation” helped cause an equipment failure in part, but the 
failure still was “not reasonably preventable” for other reasons, then Ohio 
EPA should still consider the failure a malfunction. Ohio EPA should 
remove the words “in part” from the proposed definition of “malfunction.”  
 
Non-Substantive Comment: The Commenters also offer two suggestions 
for improving the consistency of the definitions in Ohio Adm.Code 3745-
15-01.  
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First, the list of machinery in Ohio EPA’s draft definition of “malfunction” is 
inconsistent with the list in Ohio Adm.Code 3745-15-06(B), the 
malfunction rule. The proposed definition of “malfunction” pertains to “air 
pollution control equipment, process equipment, process monitoring 
equipment [and] a process * * * .” The terms “process equipment,” 
“process monitoring equipment,” and “process” are not defined in Ohio 
Adm.Code Chapter 3745-15. The malfunction rule, in comparison, applies 
to “any emission source, air pollution control equipment, or related facility * 
* * .” Ohio EPA should revise the proposed definition for “malfunction” to 
match the language used in the malfunction rule.  
 
The following suggested change was provided: 
 

 
(Robert L. Brubaker, et.al., Porter Wright Morris & Arthur LLP, on 
behalf of  Ohio Chemistry Technology Council, the Ohio Chamber of 
Commerce, the Ohio Manufacturers’ Association, and API) 
 
Condition: 3745-15-01(P) 
 

 
 
USS Position: The proposed definition should match the federal definition 
of malfunction provided in 40 CFR Part 60 Subpart A for consistency. U.S. 
Steel could not locate a definition of "process monitoring equipment" in the 
state regulations to ensure appropriate applicability of any additional 
equipment that would be incorporated in the state definition of 
"malfunction". Facilities use many means to monitor a process to ensure 
all aspects of a process are operating normally. The malfunction of 
process monitoring equipment does not always mean that a process is 
operating abnormally, that there is an increase in emissions, or that there 
is a permit compliance issue. Therefore, "process monitoring equipment" 
should not be arbitrarily pulled into the state definition of "malfunction". 
 
USS Proposed Requirement: 
(P) "Malfunction" means any sudden, infrequent, and not reasonably 
preventable failure of air pollution control equipment, process equipment, 
or a process to operate in a normal or usual manner. Failures that are 

https://na01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.porterwright.com&data=01%7C01%7Cpaul.braun%40epa.ohio.gov%7C0eb979dc4aa14532b62608d4245900c6%7C50f8fcc494d84f0784eb36ed57c7c8a2%7C0&sdata=BPlgB5QU675MkNbYUx4jyQGD7J97ZTUfBkRPKdE8wno%3D&reserved=0
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caused in part by poor maintenance or careless operation are not 
malfunctions.  (Scott Unruh, U.S. Steel) (Rick Rupert, PRO-TEC 
Coatings Company) 
 
The OMA appreciates and recognizes that Ohio EPA adopted many of 
their suggestions as it relates to the definition of “Malfunction” in OAC 
3745-15-01(P). The OMA does remain concerned, however, that the 
majority of the definition suffers from being too specific, while also too 
vague. The degree of uncertainty as it relates to the draft rule changes will 
dictate the regulated community’s ability to understand the nature and cost 
of the adverse impacts of the rulemaking on their day-to-day operations. 
The OMA asserts that their more streamlined suggestion for language in 
OAC 3745-15-01(P) (highlighted below) would provide the same 
regulatory impact Ohio EPA seeks, while also furthering the goals of 
Executive Order 2011-01K and providing accessible standards to those 
expected to comply with the new rulemaking requirements. 
 
3745-15-06 Definitions (as proposed)  
(P) “Malfunction” means a sudden, infrequent, and not reasonably 
preventable failure of air pollution control equipment, process equipment, 
process monitoring equipment or a process to operate in a normal or 
usual manner. Equipment failures that are caused in part or whole by poor 
maintenance or careless operation are not malfunctions.  
 
Comment:  
The above draft rule language deviates from that proposed by the OMA in 
their July 28, 2016 Comments. The first half of the rule mirrors the 
language previously proposed by the OMA (““Malfunction” means a 
sudden, infrequent, and not reasonably preventable failure . . .”), however 
the latter half of the draft rule language does not. In an effort to provide 
clarity and certainty, the OMA proposes the following language as it 
relates to this rule:  
 

(Rob Brundrett, The Ohio Manufacturers’ Association) 
 

 

Response 4:   With respect to concern over misunderstanding of when reporting is 
required, the requirement is to report malfunctions that cause emissions in 
excess of the applicable emission standard.   

 
 With respect to making it clear that a "malfunction," in and of itself, is NOT 

a required reportable event and that the report of a "malfunction" is not an 
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admission of an exceedance, Ohio EPA has modified the language to 
accommodate the reporting of malfunctions that are not exceedances of 
any emission limitations.  Ohio EPA attempted to address this in OAC rule 
3745-15-06(C) by adding language to address situations where an entity 
is unsure if a violation has occurred but reported anyways.  That language 
makes it clear that notification/reporting is not an admission of a violation. 
Ohio EPA will also be adding additional language to OAC rule 3745-15-
06(B)(1) to make it clear that a report will also be submitted if “in the 
judgement of the owner or operator, [the malfunction] may cause” a 
violation. Ohio EPA will also be adding a note to the definition of 
“malfunction” in OAC rule 3745-15-01(P) to make it clear that reporting a 
malfunction does not constitute an admission of a violation. 

 
With respect to the request to remove “air pollution control equipment, 
process equipment, process monitoring equipment or a process” and 
replacing it with “any emission source, air pollution control equipment, or 
related facility” from the definition, Ohio EPA is attempting to be consistent 
with the definition for malfunction in 40 CFR 60.2 (NSPS general 
definitions).  U.S. EPA also does not specifically define “process” (or terms 
with “process” in it) and Ohio EPA also believes it is not necessary.  
However, upon further review, Ohio EPA will be removing “process 
monitoring equipment” from the definition as it is not included in the 
federal definition in 40 CFR 60.2.  
 
Ohio EPA agrees to removing “in part” from the definition. 

 
Comment 5: Non-Substantive Comment: The Commenters also offer two suggestions 

for improving the consistency of the definitions in Ohio Adm.Code 3745-
15-01.  

 
Second, in the existing definition of “owner or operator” (currently at Ohio 
Adm.Code 3745-15-01(U)), the term “emission source” is redundant. A 
facility or operation is not a “source” unless it “emits or may emit any air 
pollutant.” Ohio Adm.Code 3745-15-01(X). Thus, all “sources” are 
“emission sources.” Ohio EPA should remove the word “emission” from 
the definition of “owner or operator.”   
 
The following suggested change was provided: 
 

 
Robert L. Brubaker, et.al., Porter Wright Morris & Arthur LLP, on 
behalf of  Ohio Chemistry Technology Council, the Ohio Chamber of 
Commerce, the Ohio Manufacturers’ Association, and API) 

 
Response 5:   Ohio EPA will make the suggested change. 

https://na01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.porterwright.com&data=01%7C01%7Cpaul.braun%40epa.ohio.gov%7C0eb979dc4aa14532b62608d4245900c6%7C50f8fcc494d84f0784eb36ed57c7c8a2%7C0&sdata=BPlgB5QU675MkNbYUx4jyQGD7J97ZTUfBkRPKdE8wno%3D&reserved=0
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3745-15-06 Malfunction of equipment; schedule maintenance, reporting 
 
Comment 6: Substantive Comment: The Commenters generally support Ohio EPA’s 

draft amendments to Ohio Adm.Code 3745-15-06(A). The draft rule 
change would eliminate the “Director’s discretion” that U.S. EPA has 
deemed unacceptable and, instead, convert the criteria for the Director’s 
case-by-case authorization to bypass air pollution control equipment for 
maintenance into mandatory, self-executing “work practice” standards.  
However, Ohio EPA’s proposed definition of “malfunction” (in Ohio 
Adm.Code 3745-15-01) contradicts existing subparagraph (A)(1). 
Currently, if an owner/operator schedules maintenance to prevent a failure 
of air pollution control equipment that would otherwise occur within two 
weeks, Ohio Adm.Code 3745-15-06(A)(1) requires the owner/operator to 
treat that outage as a malfunction. But Ohio EPA has proposed to define 
“malfunction” as a “sudden, infrequent, and not reasonably preventable 
failure of air pollution control equipment.” Proposed Ohio Adm.Code 3745-
15-01(P) (emphasis added). An air pollution control equipment failure that 
is foreseen and prevented is not a “malfunction” under Ohio EPA’s 
proposed (and appropriate) definition. The Commenters would 
recommend deleting subparagraph (A)(1). 
 
The following suggested change was provided: 
 

 
 (Robert L. Brubaker, et.al., Porter Wright Morris & Arthur LLP, on 
behalf of  Ohio Chemistry Technology Council, the Ohio Chamber of 
Commerce, the Ohio Manufacturers’ Association, and API) 

 
Response 6: Ohio EPA agrees.  The work practices will now be implemented under the 

revised rules.  However, it is important to note that notification must still 
occur at least two weeks prior to the planned shutdown in accordance with 
OAC rule 3745-15-06(B)(3). 

 
Comment 7: Substantive Comment: Under subparagraph (A)(3), Ohio EPA’s proposed 

work practice and notification requirements for scheduled maintenance 
apply “where a complete source shutdown may result in damage to the 
source or is otherwise impossible or impractical * * *.” The Commenters 
recommend that Ohio EPA add the words “or unsafe” after “impractical,” 
for obvious and compelling public policy reasons.  

 
The following suggested change was provided: 

https://na01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.porterwright.com&data=01%7C01%7Cpaul.braun%40epa.ohio.gov%7C0eb979dc4aa14532b62608d4245900c6%7C50f8fcc494d84f0784eb36ed57c7c8a2%7C0&sdata=BPlgB5QU675MkNbYUx4jyQGD7J97ZTUfBkRPKdE8wno%3D&reserved=0
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(Robert L. Brubaker, et.al., Porter Wright Morris & Arthur LLP, on 
behalf of  Ohio Chemistry Technology Council, the Ohio Chamber of 
Commerce, the Ohio Manufacturers’ Association, and API) 

 
Response 7:   Ohio EPA agrees and will make the change. 
 
Comment 8: Substantive Comment: Additionally, Ohio EPA should delete proposed 

subparagraph (A)(6). The work practice standards that Ohio EPA has 
proposed adding to paragraph (A) would apply in lieu of any otherwise 
applicable SIP emission limits or control requirements. Compliance with 
those work practice standards would not be a “deviation” from any 
emission limit, and it should not be a deviation from any permit term or 
condition, unless the owner/operator has failed to comply with the 
notification requirements in paragraph (A).  

 
The following suggested change was provided: 

 

 
(Robert L. Brubaker, et.al., Porter Wright Morris & Arthur LLP, on 
behalf of  Ohio Chemistry Technology Council, the Ohio Chamber of 
Commerce, the Ohio Manufacturers’ Association, and API) 

 
Response 8:   Ohio EPA disagrees and believes it remains a deviation.  Ohio EPA 

believes that the removal of the reporting as part of a Title V permit could 
leave the facility with a liability for failure to report such a deviation. 
Therefore, Ohio EPA will retain the requirement. 

 
Comment 9: Non-Substantive Comment: The Commenters would also suggest three 

additional, non-substantive amendments to Ohio Adm.Code 3745-15-
06(A). First, there is an extra period at the end of subparagraph (A)(3)(c). 
Second, in subparagraphs (A)(4)(a) and (b), Ohio EPA should replace the 
phrase “shutdown period” with “scheduled maintenance,” as it did in the 
proposed revisions to subparagraph (A)(3)(f). Third, in proposed 
subparagraph (A)(5), Ohio EPA has unnecessarily converted two simple 

https://na01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.porterwright.com&data=01%7C01%7Cpaul.braun%40epa.ohio.gov%7C0eb979dc4aa14532b62608d4245900c6%7C50f8fcc494d84f0784eb36ed57c7c8a2%7C0&sdata=BPlgB5QU675MkNbYUx4jyQGD7J97ZTUfBkRPKdE8wno%3D&reserved=0
https://na01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.porterwright.com&data=01%7C01%7Cpaul.braun%40epa.ohio.gov%7C0eb979dc4aa14532b62608d4245900c6%7C50f8fcc494d84f0784eb36ed57c7c8a2%7C0&sdata=BPlgB5QU675MkNbYUx4jyQGD7J97ZTUfBkRPKdE8wno%3D&reserved=0
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verbs into lengthier noun phrases. Ohio EPA should revise the beginning 
phrase “Within five business days of completion of the scheduled 
maintenance” to read, “Within five business days of completing the 
scheduled maintenance.” And Ohio EPA should revise the phrase “shall 
provide notification to the director” to read, “shall notify the director.”  

 
The following suggested changes were provided: 

 

 
 

 
 

 
(Robert L. Brubaker, et.al., Porter Wright Morris & Arthur LLP, on 
behalf of  Ohio Chemistry Technology Council, the Ohio Chamber of 
Commerce, the Ohio Manufacturers’ Association, and API) 

 
Response 9:   Ohio EPA will make the suggested revisions.   

 
Comment 10: Non-Substantive Comment: First, the introductory paragraph’s description 

of the rule’s scope is incorrect. Ohio EPA should remove the words “of air 
pollution control equipment” from paragraph (B).   

 
The following suggested change was provided: 
 

 
(Robert L. Brubaker, et.al., Porter Wright Morris & Arthur LLP, on 
behalf of  Ohio Chemistry Technology Council, the Ohio Chamber of 
Commerce, the Ohio Manufacturers’ Association, and API) 

 
Response 10:   Ohio EPA will make the suggested revisions.   

 

https://na01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.porterwright.com&data=01%7C01%7Cpaul.braun%40epa.ohio.gov%7C0eb979dc4aa14532b62608d4245900c6%7C50f8fcc494d84f0784eb36ed57c7c8a2%7C0&sdata=BPlgB5QU675MkNbYUx4jyQGD7J97ZTUfBkRPKdE8wno%3D&reserved=0
https://na01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.porterwright.com&data=01%7C01%7Cpaul.braun%40epa.ohio.gov%7C0eb979dc4aa14532b62608d4245900c6%7C50f8fcc494d84f0784eb36ed57c7c8a2%7C0&sdata=BPlgB5QU675MkNbYUx4jyQGD7J97ZTUfBkRPKdE8wno%3D&reserved=0
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Comment 11: Substantive Comment: The Commenters recognize that Ohio Adm.Code 
3745-15-06(B) was not part of the SSM SIP Call and that, consequently, 
Ohio EPA has proposed only minimal amendments to that paragraph. 
Though EPA has not mandated further amendments to paragraph (B), 
Ohio EPA has proposed changes to the inextricably interrelated paragraph 
(C). The Commenters urge Ohio EPA to clarify the ambiguities in both 
paragraphs and turn the malfunction criteria into work-practice standards, 
as Ohio EPA has proposed to do with the scheduled maintenance 
requirements in paragraph (A).  

 
First, Ohio EPA should more clearly articulate the emission threshold for 
malfunction reporting and work practices so they apply only to 
malfunctions that cause a meaningful increase in emissions. Ohio EPA 
should also remove any implication that the owner/operator must 
determine it has violated the law to satisfy the malfunction reporting 
obligations. When a malfunction occurs, the operator is unlikely to 
“immediately” know, or perhaps ever know, the amount of emissions from 
the source in question, in the units of measure and the compliance 
averaging time specified in the underlying applicable requirement. The 
rule-based compliance test method and the form of the compliance 
obligation can further complicate the assessment. The reporting trigger 
must therefore necessarily provide for good-faith, informed judgment calls 
on the part of the operator. Additionally, the emission rate threshold that 
triggers the duty to report malfunctions should be as clear, simple, and 
understandable as possible. A trigger that is indeterminable or that leads 
owners and operators to over-report environmentally insignificant or trivial 
events serves no useful purpose.  
 
The Commenters suggest the trigger to report a malfunction should be the 
release (or expected release) of emissions in excess of the source’s 
potential to emit, expressed in pounds per hour. Put differently, the 
malfunction notification requirements should kick in when the mass rate of 
emissions exceeds the lesser of the physically achievable and legally 
allowable mass rate of emissions, consistent with the familiar definition of 
potential to emit that Ohio EPA has used for permitting for over four 
decades. The definition of “potential to emit” in Ohio Adm.Code 3745-31-
01(BBBBB) incorporates the limits on allowable emissions in the 
applicable SIP, and either directly or indirectly caps the lb/hr emission rate 
for the unit/pollutant combination. This recommended language is 
generally in line with historical practice, but more clearly expressed.  
 
Tying malfunction reporting to permit limits, as Ohio EPA has proposed to 
do, is problematic. Emission limitations under which the allowable rate of 
mass emissions varies with the level of operating capacity or throughput 
(such as lb/MMBtu, gr/dscf, lbs per ton of process weight rate, or percent 
reduction emission limits) presuppose normal operation of emission units 
and control systems. SIP emission limitations that reduce the mass rate of 
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allowable emissions when the source reduces capacity or throughput 
inherently reduce emissions more than is necessary to attain and maintain 
the NAAQS. When a rare, unavoidable, non-normal malfunction event 
occurs, the premise of sliding scale emission limits meant for 
representative normal operations does not apply. Ohio EPA should not 
intend to impose SIP malfunction obligations in the overkill zone Ohio EPA 
has elected to regulate (pursuant to section 116 of the Clean Air Act) 
when sources are operating as designed and intended. It makes no sense 
to require a malfunction report when the resulting emissions are far below 
the maximum allowable emission rate in the SIP for the unit/pollutant 
combination. Using applicable emission limitations, converted to a pound-
per-hour mass emissions rate, as the trigger for malfunction reporting and 
work practices is conservative, but not unduly conservative.  
    
In addition, the Commenters encourage Ohio EPA to convert the criteria 
for malfunctions in subparagraph (B)(1)(d) into mandatory, self-executing 
work practice standards, like Ohio EPA’s proposed scheduled 
maintenance work practice standards in paragraph (A). The malfunction 
work practice standards should require owners or operators to take all 
practicable measures to minimize the duration of the malfunction 
(reflecting the current requirement in subparagraph (B)(1)(d)(ii)). They 
should require the owner or operator to implement alternative operating 
procedures and interim control measures to reduce adverse effects on 
public health or welfare (reflecting the current requirement in 
subparagraph (B)(1)(d)(iii)). Moreover, subparagraph (B) should give 
owners/operators the option, as an alternative, to follow SSM 
requirements in federal technology-based standards, such as NSPS and 
MACT standards, that directly or indirectly apply to the same unit/pollutant 
combination.   
 
Non-Substantive Comment: Second, in the first sentence of subparagraph 
(B)(1), the phrase “In the event that” is unnecessarily wordy, and the term 
“emission source” is redundant. Ohio EPA should replace them with “If” 
and “source.”   
 
Non-Substantive Comment: Third, if Ohio EPA accepts the Commenters’ 
suggested changes to the proposed definition of “malfunction,” that 
definition will make clear that the malfunction rule applies to sources, air 
pollution control equipment, and related facilities. Rather than repeating 
that language in subparagraph (B)(1), Ohio EPA should replace that 
language with the newly defined term “malfunction.”   
 
Non-Substantive Comment: Fourth, subparagraph (B)(1) inconsistently 
and incorrectly describes the person to whom its requirements apply. The 
first sentence requires “the person responsible” to notify Ohio EPA of any 
malfunction. The second sentence requires the “source operator” to 
submit a written statement after any malfunction lasting longer than 24 
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hours. Ohio EPA uses the more broadly defined term “owner or operator” 
in other sections of Ohio Adm.Code 3745-15-06, and it should use the 
same term here.   
 
Non-Substantive Comment:  Fifth, the second sentence of subparagraph 
(B)(1) makes clear that a malfunction can last for more than a day. 
However, the proposed revision would require the owner or operator to 
submit a written statement “within one week of the date the malfunction 
occurred.” Because malfunctions can last for more than one “date,” Ohio 
EPA should clarify whether the written statement is due within one week of 
the malfunction’s beginning or end. 
 
Non-Substantive Comment:  Sixth, Ohio EPA should revise subparagraph 
(B)(1)(a) to be consistent with the language it used in subparagraph 
(A)(3)(a) (“The identification, including the facility identification number, 
and location of the source.”).   
 
 
The following suggested changes were provided: 
 

 
 
For (B)(1)(d)(i): 

 
 
For new (B)(5) and (B)(6): 
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(Robert L. Brubaker, et.al., Porter Wright Morris & Arthur LLP, on 
behalf of  Ohio Chemistry Technology Council, the Ohio Chamber of 
Commerce, the Ohio Manufacturers’ Association, and API) 
 
3745-15-06(B)(1) (as proposed)  
 

 
 
Comment:  
The above language adopts many of the suggestions put forth by the 
OMA. Four such omissions, however, would improve upon the language 
as presented.  
 
(1) The use of “immediately” regarding notification requirements would be 
better served by the language originally suggested by the OMA: “as soon 
as practicable.” This requirement is more realistic when considering 
facilities dealing with perhaps sudden changes to previously functioning 
equipment. It also serves the purpose of prioritizing the safety of those 
encountering a malfunction.  
 
(2) The OMA and its constituents are not served by the reduction in time 
for providing a written statement to the director regarding the malfunction, 
from two weeks to “one week of the date the malfunction occurred” as 
proposed by Ohio EPA. There is no justification for the change in this 
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requirement, and it is not necessary to effectuate the rule amendment, 
moreover it is unduly burdensome. The OMA proposes that, as a more 
definite time period, Ohio EPA utilize the standard of “within one week of 
the date the malfunction ended.” This is a certain period of time that would 
provide ease of compliance to OMA members.  
 
(3) Finally, the OMA would ask that Ohio EPA consider including its 
suggested extension provision in the draft rule. The OMA proposes that 
Ohio EPA add the following sentence: “The director may extend the 
deadline for providing the written statement for good cause.” In bringing 
the written report requirement down from two weeks to one week, and not 
explicitly providing for a means to seek a reasonable extension, Ohio EPA 
may hamstring the regulated community and cause entities to 
unnecessarily run afoul of this provision. The OMA would ask that Ohio 
EPA reconsider both concepts in its final rule.  
 
Incorporating these concepts, the OMA suggests the revised rule read as 
follows:  
 

 
 
3745-15-06(B)((1)(b)-(c) (as proposed)  
(b) The estimated or actual duration of breakdown.  
(c) The nature and estimated quantity of air contaminants which have 
been or may be emitted into the ambient air during the breakdown period.  
Comment: The OMA would suggest, for the purposes of consistency, that 
instead of “breakdown” these provisions utilize the word “malfunction” as it 
is used throughout the rest of the rule as amended.  (Rob Brundrett, The 
Ohio Manufacturers’ Association) 
 
FE is concerned that according to the proposed 3745-15-06(B)(1) 
reporting a malfunction is still considered an admission that the source 
has emitted “air contaminants in excess of the applicable emission 
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standard.” (emphasis mine)   FE believes there are times when the 
reporting of a breakdown of equipment or an unusual event is beneficial to 
the agency even though at the instant of the report an actual 
determination of an exceedance of any kind has yet to be determined.  A 
source should not be forced to make that decision during the event itself, 
there is time enough for that after the fact. 

 
FE suggests that the reporting of a malfunction event may indicate the 
“potential” for an exceedance; but, not the admission of an actual 
exceedance. 

 
FE notes that the new definition for “malfunction” found in the proposed 
3745-15-01 properly does not equate a malfunction with the exceedance 
of any applicable emission limit. (Robert E. Williams, First Energy 
Corp.) 
 
Condition: 3745-15-06(B)(1) 

 
 
USS Position: Malfunction length for providing a written statement should 
be maintained at seventy two hours to be submitted within two weeks of 
the date of malfunction to provide adequate time for the facility to prepare 
written statement for significant malfunctions. U. S. Steel investigates all 
malfunctions regardless of the length of the malfunction event. Requiring a 
written statement for malfunctions greater than twenty-four hours is overly 
burdensome and the current timeframe of greater than seventy two hours 
is adequate to provide OEPA with necessary information for lengthier 
malfunctions. Also, the submittal of a written statement within one week 
may not be feasible depending on the complexity of the malfunction. The 
time frame of two weeks should be maintained to allow adequate 
investigation of the malfunction. 
 
USS Proposed Requirement: 
(1) In the event that any emission source, air pollution control equipment, 
or related facility causes the emission of air contaminants in excess of the 
applicable emission standard as a result of a malfunction, the person 
responsible for such source, equipment or facility shall immediately notify 
the Ohio environmental protection agency district office or delegate 



Rule Package:  
Response to Comments 
Month Year                                                                                                                      Page 18 of 32 

 

 

agency of such malfunction. If the malfunction continues for more than 
seventy two hours, the source owner or operator shall provide a written 
statement to the director within two weeks of the date the malfunction 
occurred. The immediate notification and written statement shall include 
the following data: (Scott Unruh, U.S. Steel) (Rick Rupert, PRO-TEC 
Coatings Company) 
 
OAC Rule 3745-15-06(B)(1). 
The proposed rule requires that a facility submit a written malfunction 
report within one week of the malfunction if the malfunction lasts longer 
than 24 hours. The Association suggests that the reporting facility be 
given 5 business days to submit its written report. That way, a facility will 
be given a full week in those instances where there is a holiday that falls 
within the one week time-frame. (Shawn Benner, Ohio Oil and Gas 
Association) 

 
Response 11:   At this time, Ohio EPA is focusing efforts on changes mandated by U.S. 

EPA under the SSM SIP Call and not further amendments to paragraph 
(B) such as turning the malfunction criteria into work-practice standards.  It 
was necessary to change paragraph (C) and while it is interrelated to 
paragraph (B), the changes result in the paragraphs continuing to be 
interrelated and not ambiguous.  Further amendments can be explored 
during the next 5-year rule review.  

 
With respect to adopting a trigger to report malfunctions based upon 
potential-to-emit, this could result in very few malfunctions being reported.  
For example, a totally uncontrolled source is unlikely to exceed the 
potential-to-emit threshold, unless the source had accepted federally 
enforceable terms and conditions limiting “potential-to-emit” and those 
limitations are typically monthly limits and not short-term in nature.  Also, 
there are many instances when a piece of control equipment will partially 
fail, under the “potential-to-emit” approach, these equipment failures would 
not have to be reported.  The suggested approach could lead to emission 
releases that have the potential to impact human health going unreported. 
Ohio EPA believes that tying malfunction reporting to the applicable 
emissions standard(s) is most appropriate to ensure potential human 
health impacts are identified.   
 
With respect to adding a provision for work practice standards equivalent 
to the NSPS or NESHAP provisions, numerous SSM provisions exist 
under Part 60 and Part 63 and Ohio EPA would need to evaluate the 
appropriateness of establishing those individual requirements on a case-
by-case basis and dependent upon the nature of the source/equipment 
and mode of operation.  Therefore, these are allowed as an option under 
OAC rule 3745-15-06(E)(2)(b). 
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With respect to concerns that the owner/operator must determine it has 
violated the law (or admits to an exceedance at the time of reporting) to 
satisfy the malfunction reporting obligations, Ohio EPA has added the 
suggested language “or in the judgment of the owner or operator” to 
paragraph (B), to alleviate this concern. 

 
With respect to having malfunction reporting be self-executing, similar to 
the scheduled maintenance rule, it is important for Ohio EPA to have the 
ability to respond to the malfunctions.  The language in the rule continues 
to provide for public health protections in the event of a large release. 
 
Ohio EPA has adjusted the language so that the reporting of a malfunction 
is not an admission that an emission violation has occurred. 
 
With respect to adding unsafe to (B)(1)(d)(i), Ohio EPA will make this 
change. 
 
With respect to the changes identified as “Non-Substantive” above, Ohio 
EPA will make the suggested changes except rather than having the 
written statement due within one week of the end of the malfunction, Ohio 
EPA will want the report within one week of the beginning of the 
malfunction. 

 
 With respect to the request to change “immediate” notification to “as soon 

as practicable,” Ohio EPA will make the change. 
 
 With respect to the request that the reporting facility be given five business 

days to submit its written report rather than one week, Ohio EPA will make 
the change. 

 
 With respect to the request to maintain a seventy-two hour event to 

require a written report be submitted within two weeks of the date of 
malfunction, Ohio EPA believes a 24-hour event is appropriate.  The 
responsibility of the Agency to respond to these types of events has 
escalated such that we need this information sooner than what was 
necessary when the rules were developed in the 1970s.  

 
With respect to the request to add “The director may extend the deadline 
for providing the written statement for good cause,” Ohio EPA will add the 
language. 

 
 And lastly, Ohio EPA is making several minor corrections to increase the 

consistency of terminology used throughout the rule, including utilizing 
“malfunction” instead of “breakdown”. 

 
Comment 12: Non-Substantive Comment:  Seventh, Ohio EPA should revise 

subparagraphs (B)(2) and (B)(3) to replace each instance of the 
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ambiguous and undefined term “equipment” with the terms used in 
subparagraph (B)(1) (“source, air pollution control equipment, or related 
facility”), for consistency and greater clarity.  

 
Non-Substantive Comment:  Eighth, Ohio EPA should take this 
opportunity to clean up the awkward language in existing subparagraph 
(B)(2). Ohio EPA wrote the paragraph in passive voice, making it unclear 
who must provide the required notification. Ohio EPA should revise the 
subparagraph to clarify that the “owner or operator” must provide the 
notification. In the second sentence, it is unnecessary to repeat the 
purpose of the notification. And Ohio EPA should replace the phrases 
“again in operation” and “if the duration of the malfunction is twenty-four 
hours or less” with the clearer and more compact phrases “operating 
again” and “if the malfunction lasts twenty-four hours or less.” 

 
The following suggested changes were provided: 

 

 
(Robert L. Brubaker, et.al., Porter Wright Morris & Arthur LLP, on 
behalf of  Ohio Chemistry Technology Council, the Ohio Chamber of 
Commerce, the Ohio Manufacturers’ Association, and API) 
 
Condition: 3745-15-06(B)(2) 
 

 
 
USS Position: Rule should maintain previous regulation language for 
malfunction duration. Providing written responses for malfunctions over 
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twenty-four hours is overly burdensome. U. S. Steel investigates all 
malfunctions regardless of the length of the malfunction event. 
Requiring a written notification for malfunctions greater than twenty-four 
hours is overly burdensome and the current timeframe of greater than 
seventy two hours is adequate to provide OEPA with necessary 
information for lengthier malfunctions. 
 
USS Proposed Requirement: 
(2) The Ohio environmental protection agency district office or delegate 
agency shall be notified when the condition causing the failure or 
breakdown has been corrected and the equipment is again in operation. 
Notification of the correction of the condition causing the failure or 
breakdown may be given verbally if the duration of the malfunction is 
seventy-two hours or less. Otherwise, such notification shall be in writing.  
 
Condition: 3745-15-06(B)(3) 
 

 
 
USS Position: Rule should maintain previous regulation language for 
malfunction duration. Providing detailed report for malfunctions over 
twenty-four hours is overly burdensome. U.S. Steel investigates all 
malfunctions regardless of the length of the malfunction event. Requiring a 
detailed report for malfunctions greater than twenty-four hours is overly 
burdensome and the current timeframe of greater than seventy two hours 
is adequate to provide OEPA with necessary information for' lengthier 
malfunctions. 
 
USS Proposed Requirement: 
(3) Within two months following a failure or breakdown which exceeded 
seventy-two hours in duration, the owner or operator of such equipment 
shall prepare and submit a detailed report which identifies a program to 
prevent, detect and correct, as expeditiously as practicable, similar future 
failures or breakdowns of such equipment. (Scott Unruh, U.S. Steel) 
(Rick Rupert, PRO-TEC Coatings Company) 
 

 
Response 12:   Ohio EPA will make the changes requested in the comment above by 

Robert L. Brubaker, et.al. 
 

With respect to the request to maintain the previous regulation language 
for malfunction duration instead of a twenty-four hour period, please see 
Ohio EPA’s response to the similar comment above (Response 11). 
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Comment 13: Under current law, Ohio Adm.Code 3745-15-06(C) provides a means for 

the Director to review and evaluate any report submitted pursuant to Ohio 
Adm.Code 3745-15-06(A) or (B) or Ohio Adm.Code 3745-17-07(A)(3)(c) 
or (B)(11)(f) and “take appropriate action” if an owner or operator has not 
complied with those paragraphs’ requirements. U.S. EPA included 
paragraph (C) in its SSM SIP Call because “it is the regulatory mechanism 
by which exemptions are granted in” Ohio Adm.Code 3745-15-06(A)(3) 
and 3745-17-07 and because U.S. EPA believed paragraph (C) gave Ohio 
EPA’s Director insufficiently bounded discretion to “excuse excess 
emissions.” 78 Fed. Reg. 12,460, 12,519 (Feb. 22, 2013) (proposed rule); 
see also 80 Fed. Reg. 33,840, 33,967 (June 12, 2015) (final rule). In 
response, Ohio EPA has proposed to modify paragraph (C) so it applies 
only to malfunctions (and not to scheduled maintenance).  

 
Portions of the first sentence of proposed paragraph (C) are inconsistent 
with the definition of “malfunction” proposed in Ohio Adm.Code 3745-15-
01, for two reasons. First, the proposed paragraph (C) would authorize the 
director to take action if the equipment “was not properly maintained prior 
to the malfunction,” whether that lack of proper maintenance caused the 
malfunction or not. Under the proposed definition of “malfunction,” 
however, a failure to perform adequate maintenance is relevant only if the 
poor maintenance caused the malfunction. Second, the proposed 
paragraph (C) would authorize the director to consider whether “the 
malfunction was avoidable” when determining what action to take. But by 
definition, under the proposed definition of “malfunction,” a “malfunction” is 
“not reasonably preventable.”  

 
But instead of modifying paragraph (C) to correct these issues, the 
Commenters urge Ohio EPA to delete all but the first sentence of the 
second paragraph. The first paragraph is unnecessary. Ohio EPA does 
not need to reassert the Director’s ability to “take appropriate action” if any 
owner or operator fails to follow paragraph (B)’s reporting requirements, 
fails to show that their equipment failure qualifies as a malfunction, or fails 
to comply with paragraph (B)’s work practice standards. R.C. 3704.03(R) 
and 3704.06 give Ohio EPA’s Director clear authority to respond to 
violations of the agency’s rules. And the second sentence of the second 
paragraph is misleading. If Ohio EPA converts the criteria in the first 
paragraph of proposed paragraph (C) into work practice standards, as the 
Commenters have suggested, then non-compliance with emission limits or 
permit terms and conditions that apply during normal source operation 
would be irrelevant. Instead, an owner or operator would have to report a 
malfunction as a deviation only if the owner/operator failed to comply with 
the notification requirements or work practice standards for malfunctions.  

 
The Commenters support including the first sentence of the second 
paragraph, which makes clear that reporting a malfunction is not 
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equivalent to admitting a violation of any applicable emission standard. 
But the remainder of paragraph (C) is either redundant, unnecessary, or 
misleading. The first sentence of the second paragraph should be moved 
to paragraph (B), and paragraph (C) should be omitted from the final rules.   

 
The following suggested changes were provided: 

 

 
(Robert L. Brubaker, et.al., Porter Wright Morris & Arthur LLP, on 
behalf of  Ohio Chemistry Technology Council, the Ohio Chamber of 
Commerce, the Ohio Manufacturers’ Association, and API) 

 
Response 13:   Ohio EPA believes it is necessary to maintain paragraph (C) and is 

making the suggested changes.  To address the commentor’s concerns 
regarding the phrase “was not properly maintained prior to the 
malfunction,” Ohio EPA will be adding “and caused said malfunction”. To 
address the commentor’s concern regarding the phrase “the malfunction 
was avoidable,” Ohio EPA will be replacing “avoidable” with “not 
reasonably preventable.”  

 
Comment 14: Substantive Comment:  The Commenters support Ohio EPA’s proposal to 

let owners or operators obtain source-specific emission limitations 
(including work practice standards) in lieu of the otherwise applicable 
malfunction or scheduled maintenance requirements of 15-06. But the 
Commenters would recommend several amendments to the proposed 
language (identified below).  

 
In proposed subparagraph (E)(1)(a), Ohio EPA should clarify what it 
means by “any state or federal permitting authority [that] has been 
delegated to the director.” The Commenters do not believe Ohio EPA 
would necessarily be free to approve alternatives to emission limits set by 
applicable NSPS or NESHAP/MACT standards.  
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Non-Substantive Comment: In proposed subparagraph (E)(1)(a), Ohio 
EPA has omitted the word “that” before “has been delegated to the 
director.”   
 
The following suggested change was provided: 
 

 
(Robert L. Brubaker, et.al., Porter Wright Morris & Arthur LLP, on 
behalf of  Ohio Chemistry Technology Council, the Ohio Chamber of 
Commerce, the Ohio Manufacturers’ Association, and API) 

 
Response 14:   Ohio EPA will be revising this language to read “has a permit issued by 

the director containing an emission limit.”  Therefore, including “that” or 
clarifying the previous language is not necessary.  

 
Comment 15: Substantive Comment:  In proposed subparagraph (E)(1)(b), Ohio EPA 

has limited the availability of source-specific permit terms for SSM to 
situations where “the use of control equipment is technically infeasible.” 
The Commenters believe this restriction is too narrow. In many cases, the 
SIP does not specify any control requirement during SSM conditions, so 
the source-specific SSM terms will fill in a gap. In other cases, the owner 
or operator may desire SSM work practices or emission limits different 
from those applicable during normal source operation (based on 
environmental, safety, or practical considerations) whether or not “control 
equipment is technically infeasible.” Ohio EPA should delete the phrase 
“where the use of the control equipment for the source is technically 
infeasible.”   

 
The following suggested change was provided: 

 

 
(Robert L. Brubaker, et.al., Porter Wright Morris & Arthur LLP, on 
behalf of  Ohio Chemistry Technology Council, the Ohio Chamber of 
Commerce, the Ohio Manufacturers’ Association, and API) 

 
Response 15:   Ohio EPA will be revising this to remove “where the use of the control 

equipment for the source is technically infeasible” to be more inclusive.  
However, we will be replacing “other operating periods” with “other 
operating periods during scheduled maintenance” to ensure its clear that 
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alternative limits won’t be established under this rule for any operating 
period outside of these specifically identified periods. 

 
Comment 16: Substantive Comment: In proposed paragraph (E)(2)(a), Ohio EPA has 

suggested allowing an alternative “numerical emission limit” during SSM 
periods, but would require such limits to be “equivalent to emission levels 
during other modes of operation of the source * * *.” The Commenters 
urge Ohio EPA to remove that language. U.S. EPA’s SIP Call recognized 
that “[s]ome equipment during startup and shutdown may be unable to 
meet the same emission limitation that applies during steady-state 
operations and so alternative limitations for startup and shutdown may be 
appropriate.” 80 Fed. Reg. 33,840, 33,915 (June 12, 2015). Moreover, it is 
unclear how a permit holder would demonstrate that a requested 
alternative numerical emission limit is “equivalent to emission levels during 
other modes of operation * * * under best engineering practices for the 
unit.” Ohio EPA should omit the requirement that any alternative limit be 
“equivalent to” emissions during normal source operations.   

 
The following suggested change was provided: 
 

 
(Robert L. Brubaker, et.al., Porter Wright Morris & Arthur LLP, on 
behalf of  Ohio Chemistry Technology Council, the Ohio Chamber of 
Commerce, the Ohio Manufacturers’ Association, and API) 

 
Response 16:   Ohio EPA will make the suggested change. 

 
Comment 17: Substantive Comment: Under proposed paragraph (E)(2)(b), 

owners/operators would require a permit to use the SSM provisions 
applicable to a unit under Part 60 (NSPS) or Part 63 (NESHAP/MACT). 
The Commenters believe the SSM compliance provisions in federal NSPS 
or NESHAP rules should be available to source owners and operators, in 
lieu of any different SIP SSM requirements, through an administrative 
amendment to an existing PTIO or Title V permit, rather than a full-blown 
permitting process. The Commenters recommend above that Ohio EPA 
should include the option of following applicable Part 60 or Part 63 SSM 
provisions in the work practice standards in paragraph (B).  (Robert L. 
Brubaker, et.al., Porter Wright Morris & Arthur LLP, on behalf of  
Ohio Chemistry Technology Council, the Ohio Chamber of 
Commerce, the Ohio Manufacturers’ Association, and API) 

 
Response 17:   As discussed above, numerous SSM provisions exist under Part 60 and 

Part 63 and Ohio EPA would need to evaluate the appropriateness of 
establishing those individual requirements on a case-by-case basis and 
dependent upon the nature of the source/equipment and mode of 
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operation.  Ohio EPA is bound by the requirements for processing permits 
in accordance with OAC Chapter 3745-77 and 3745-31.  An administrative 
amendment would likely not be appropriate for these types of alternatives. 
However, each request would need to be evaluated on a case-by-case 
basis to determine what issuance process is appropriate for the given 
request.  Ad discussed in Response 19, Ohio EPA has determined in 
order to maintain compliance with the OAC Chapter 3745-77 and 3745-31 
rules, additional amendments to our proposal is necessary. 

 
Comment 18: Substantive Comment: Proposed subparagraphs (E)(3)(d) and (e) are 

inappropriate and redundant of subparagraph (E)(3)(g). Many sources, 
including electric generating units, cannot control the frequency and 
duration of operation in startup or shutdown mode. And sources lack the 
ability to model the impact of emissions on ambient air quality during 
startup and shutdown. Regardless, the requirement to operate facilities 
“[a]tall times *** in a manner consistent with good engineering practice for 
minimizing emissions” should accomplish the same goals as proposed 
subparagraphs (E)(3)(d) and (e). The Commenters recommend Ohio EPA 
omit those proposed subparagraphs.  

 
The following suggested change was provided: 
 

(Robert L. Brubaker, et.al., Porter Wright Morris & Arthur LLP, on 
behalf of  Ohio Chemistry Technology Council, the Ohio Chamber of 
Commerce, the Ohio Manufacturers’ Association, and API) 

 
Response 18:   It is important the emissions be minimized during these limited times and 

that the impact on air quality also be minimized.  Paragraph (d) and (e) 
address only start-up and shutdown periods while paragraph (g) 
addresses all periods, including malfunctions and scheduled maintenance. 
Therefore, Ohio EPA will retain this language. 

 
Comment 19: The OMA recognizes and appreciates that OAC 3745-15-06(E)(1)-(4) 

“Alternative emissions limits applicable to operations during period of 
startup, shutdown, malfunction, and scheduled maintenance” 
accommodates its previous request that “where an applicable New Source 
Performance Standard or NESHAP already provides work practice or 
performance standards for malfunction events, the rule should provide the 
option to follow those federal standards.” The OMA would suggest that 
perhaps the title of this Rule provision reflect its purpose more clearly to 
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the regulated community. (Rob Brundrett, The Ohio Manufacturers’ 
Association) 

 
Finally, the Commenters urge Ohio EPA to consider streamlining the 
process for incorporating alternative emissions limits into existing Title V 
permits and PTIOs, particularly where a source seeks to incorporate an 
alternative emission limit or work practice standard established under an 
applicable NSPS or NESHAP/MACT standard. (Robert L. Brubaker, 
et.al., Porter Wright Morris & Arthur LLP, on behalf of  Ohio 
Chemistry Technology Council, the Ohio Chamber of Commerce, the 
Ohio Manufacturers’ Association, and API) 

 
Response 19:   Ohio EPA believes the title of this provision reflects our intent.   
 
 With respect to the provisions for incorporating alternative limits into a Title 

V permit, Ohio EPA is bound by the requirements under the Title V 
program regarding modification types and the degree of public 
participation that is required.  In most cases, we believe an alternative limit 
will necessitate a significant permit modification to provide an opportunity 
for interested persons to be aware, and comment on, the alternative limit.  
Ohio EPA now also believes there may be cases where the minor permit 
modification mechanism may not be appropriate for subsequent changes 
to the alternative limit.  Therefore, we are amending the language to 
ensure we are maintaining compliance with the Title V program 
requirements for processing changes to Title V permits and 
acknowledging the requirements of OAC Chapter 3745-31.   

 
Comment 20: Substantive Comment: Proposed subparagraphs (E)(3) and (E)(4) 

currently limit the availability of alternative emission limits to major sources 
that have or require Title V permits (i.e., those subject to Ohio Adm.Code 
Chapter 3745-77). The Commenters believe Ohio EPA should also allow 
non-Title V sources to seek alternative limits, subject to the PTIO 
permitting requirements in Ohio Adm.Code Chapter 3745-31.  
 
The following suggested change was provided for both paragraphs (E)(3) 
and (E)(4): 
 

  
 
The following suggested change was provided for paragraph (E)(4)(a) to 
(b): 
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(Robert L. Brubaker, et.al., Porter Wright Morris & Arthur LLP, on 
behalf of  Ohio Chemistry Technology Council, the Ohio Chamber of 
Commerce, the Ohio Manufacturers’ Association, and API) 
 

 
OAC Rule 3745-15-06 (E). 
The Association supports the Ohio EPA' s revisions to allow alternative 
emission limits during SSM events. Specifically, the Association agrees 
that alternative emission limits should include a work practice standard. 
However, because many of the association's members are not Title V 
facilities, the Association believes that work practice standards should be 
allowed for any facility that is subject to the SSM rules. By limiting work 
practice standards to only Title V facilities, the proposed rules needlessly 
eliminate a large number of facilities in Ohio that could implement what the 
Association believes to be the most effective method of regulating 
emissions during SSM events.  (Shawn Benner, Ohio Oil and Gas 
Association) 

 
Response 20:   Ohio EPA agrees the language could limit the applicability of these 

provisions to Title V facilities only.  Ohio EPA will be making adjustments 
to the language to ensure both Title V and non-Title V sources are 
addressed in the application and issuance requirements.  

 
Comment 21: The Companies support Ohio EPA’s proposal to include a mechanism for 

creating site-specific AELs. The approach proposed by Ohio EPA follows 
US EPA’s recommendations concerning how to develop an approvable 
SIP provision with alternative requirements applicable to SSM periods, 
and aligns with the approach already being carried out in Federal 
regulations to allow for AELs during periods of startup, shutdown, and 
malfunction. Furthermore, inclusion of this provision in the Final Rule will 
allow for Ohio companies to maintain a level competitive playing field with 
companies in the many states that are also following this approach.  

 
In addition, the Companies request that Ohio EPA add language to clarify 
that alternative emission limits may be established for scheduled 
maintenance and other operating periods where the use of the control 
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equipment for the source is unsafe to operate. The proposed addition of 
“scheduled maintenance” as an operating period available for an AEL 
would ensure that this provision is aligned with the scheduled 
maintenance provision already contained within this rule. Similarly, the 
proposal to include periods where operation of control equipment is 
unsafe is consistent with US EPA’s promulgation of AELs in 40 C.F.R. 63, 
Subpart UUU, which created work practice standards during startup, 
shutdown, and hot standby, to avoid the possibility of fire and explosion 
occurring while attempting to meet the normally applicable numerical 
emission limit. Suggested revisions containing these changes are 
attached to this comment.   
 

 
(Paul Logsdon, et.al., Husky Lima Refinery, BP-Husky Toledo 
Refinery, the Toledo Refining Company LLC, and Marathon 
Petroleum Company) 
 

Response 21:  The changes we’ve made to address other comments also address the 
concerns raised in this comment. 

 
Comment 22: 3745-15-06 (F) (as proposed)  

 
Comment:  The OMA appreciates Ohio EPA’s efforts to address sources 
where a complete source shutdown may result in damage to the air 
pollution source or is otherwise impossible or impractical. Coke ovens are 
such sources. However, as evidenced by decades of routine maintenance 
on coke oven sources, more than 14 days is needed to conduct 
maintenance.  

 
The sulfur removal system is complex and requires enough time to meet 
safe purge conditions. For instance, one member has 3 separate areas 
that need maintenance activities during the outage, and it is not as simple 
as flipping a switch. Rather, the system requires 10 days just to shut down 
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(isolate, purge) and start up (fill, heat). Maintenance activities typically 
take 10 – 14 days. Anything shorter than 21 days could impact the 
reliability of the air pollution control system and cause more frequent 
outages in the year.  

 
The OMA suggests 21 days rather than 14 for routine maintenance of 
coke oven add-on pollution control systems, calendar year rather than 
rolling twenty-four month period, and flexibility on the report if routine 
maintenance is conducted earlier than anticipated because circumstances 
dictate the need.  

 

 
(Rob Brundrett, The Ohio Manufacturers’ Association) 

 
Response 22:   Ohio EPA believes ten days prior notice is necessary and achievable. 

Upon further reflection, Ohio EPA has also decided to remove the 
flexibility to submit as soon as practicable from paragraph (G) also. 

 
Ohio EPA has also reviewed recent maintenance requests for these types 
of sources and determined, in some cases, specifically for non-recovery 
coke ovens, a period of up to 25 days may be appropriate.  Ohio EPA will 
incorporate language that allows for up to that time period to be granted 
upon request, if appropriate justification is provided.  Ohio EPA also 
believes retaining the rolling twenty-four-month period is appropriate.  
Basing this requirement on a calendar year could allow extended periods 
beyond 14 (or up to 25) days.   

 
3745-17-07 Control of Visible Particulate Emissions from Stationary Sources 
 
Comment 23: Ohio EPA’s proposal to limit the availability of the malfunction/shutdown 

exception to the opacity limits for stack emissions and fugitive dust, so that 
the exception would not apply to malfunctions that cause a nuisance 
under Ohio Adm.Code 3745-15-07, is impractical. The nuisance rule has 
nothing to do with the SSM SIP Call, and there is no way for a source 
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owner or operator to know what is or is not a public nuisance until after a 
case-by-case adjudication. Ohio EPA should delete the portions of the 
proposed amendments to Ohio Adm.Code 3745-17-07 that reference Ohio 
Adm.Code 3745-15-07.  

 
The following suggested changes were provided: 

 
 

(Robert L. Brubaker, et.al., Porter Wright Morris & Arthur LLP, on 
behalf of  Ohio Chemistry Technology Council, the Ohio Chamber of 
Commerce, the Ohio Manufacturers’ Association, and API) 

 
Response 23:   Ohio EPA has removed the reference to the nuisance provisions and will 

make the other suggested changes. 
 
Comment 24:   As previously stated in the OMA’s July 28, 2016 response to Early 

Stakeholder Input (attached), U.S. EPA’s objections to OAC 3745-17-
07(A)(3)(c) and 3745-17-07(B)(11)(f) (which currently exclude SSM 
periods from the opacity provisions applicable to normal source 
operations) have no rational basis. U.S. EPA’s New Source Performance 
Standards have contained the same exclusions since 1971. Ohio has 
successfully attained and maintained the NAAQS for particulate matter 
with these exclusions in place. There is no correlation between the level of 
opacity—the degree to which an emission of air contaminants obstructs 
the transmission of light—from an individual stack and the concentration of 
regulated particulate matter in the ambient air. There is no ambient air 
quality standard for opacity. Moreover, a change such as this would 
require a demonstration of compliance with the criteria set forth in Clean 
Air Act § 110 and R.C. 3704.03(D) and (E). In the absence of any such 
demonstration, Ohio EPA should not have sought to make changes to 
OAC 3745-17-07(A)(3)(c) or 3745-17-07(B)(11)(f). The OMA would ask 
that Ohio EPA reconsider its decision to amend OAC 3745-17-07.  (Rob 
Brundrett, The Ohio Manufacturers’ Association) 
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Response 24:   Changes to these paragraphs are necessary to address U.S. EPA’s SIP 
Call on these rules.  Ohio has appealed the SIP Call for similar reasons as 
the commentor has outlined; however, Ohio EPA must continue to 
progress towards resolution of the SIP call while the litigation is active. 

 
 
 

End of Response to Comments 


