
COLUMBUS I CLEVELAND 

CINCINNATI I DAYTON 

MARIETTA 

BRICKER & ECKLER LLP 

201 East Fifth Street 

Suite 1110 

Cincinnati, OH 45202 

MAIN: 513.870.6700 

FAX: 513.870.6699 

www.bricker.com 

info@bricker.com 

Mark A. Engel 

513.870.6565 

mengel@bricker.com 

 

 

 

 

 

  

 

 

  

 

10193198v1 

Ohio S.B. 288 Proposes to Change Taxation of PTEs and Their 

Owners 

By Mark A. Engel, Esq. 

Bricker & Eckler LLP 

Under current law, pass-through entities (PTEs) and their owners are subject to 

multiple and varied tax filing and payment provisions. Senate Bill 288 proposes 

to require all PTEs to file either a composite return or an informational return, 

and to make tax payments with respect to certain owners included in the 

composite return. The bill also changes the rate at which tax is computed. If 

enacted, the changes made by the bill would apply to taxable years ending on or 

after January 1, 2017. 

Under current law, PTEs may elect to file a composite return on behalf of their 

nonresident owners pursuant to R.C. 5747.08(D). PTEs not making that election 

must withhold from distributions paid to their nonresident owners and pay a tax 

on those distributions. In both cases, while the individual owner may claim a 

credit for any tax paid on its behalf if it files an individual return, the applicable 

tax rates are 4.997 percent in the case of a composite return, and 5 percent in the 

case of the withholding tax. On neither return may the PTE take advantage of the 

$250,000 business income deduction. 

S.B. 288 attempts to simplify the filing process and reduce the cash implications 

to the individual owners. The composite return provisions of R.C. 5747.08(D) 

are repealed, as are the existing provisions of R.C. 5747.40 through 5747.43 

relating to the withholding tax.  In their place, new R.C. 5747.41 provides that 

all PTEs having nexus with this state must file a composite return on behalf of 

its investors and compute and pay the tax due unless either all the investors in 

the PTE are residents, or none of the investors is either (i) a PTE, or (ii) a person 

otherwise subject to the personal income tax. In addition, each PTE having 

nexus with this state shall file an informational return unless (x) the PTE is 

required to file a composite return; (y) none of the investors is subject to the 

personal income tax; or (z) all the investors are resident individuals and the 

entity did not claim any business credits. Each return must contain identifying 

information for each investor, investor ownership and distribution percentages, 

whether the investor is exempt from certain calculations (detailed below), the 

allocation percentages of any business credit earned by the PTE, and any other 

information required by the tax commissioner. 

Any nonresident individual investor included on a return may still file an 

individual return, and no resident individual investor is excused from filing an 

individual return by virtue of being included on the PTE return. 

In the case of a composite return, the PTE must compute the tax due with respect 

to its director investors that are PTEs, estates, trusts, or nonresident individuals. 
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As set forth in new R.C. 5747.40(A), the PTE starts with the distributive shares of each investor, 

and then makes a number of adjustments. These adjustments include expenses or losses related 

to transactions involving related members; guaranteed payments and compensation made to 

investors who, at any time during the taxable years owned at least 20 percent of the ownership 

interest of the PTE; interest, and dividends associated with various obligations that are otherwise 

exempt from federal taxation; and gains or losses resulting from the sale or exchange of public 

obligations. The result is then multiplied by the rate applicable to taxable business income in 

R.C. 5747.02(A)(4)(b).
1
 

Investors included on the composite return are not entitled to the personal exemption, and may 

claim a distributive share of the business tax credits specified in R.C. 5747.40(D) and (E). This 

provision is no different from existing law. 

If an investor provides documentation to the PTE that the investor is neither subject to the 

personal income tax, nor is a PTE, the PTE is not required to include these calculations for that 

individual on the return. If a PTE receives that documentation and provides it to the tax 

commissioner, then the PTE is not subject to any interest or penalties for failing to include 

amounts relating to that investor on the return or its payment of estimated taxes. Under proposed 

R.C. 5747.41(D), however, a PTE is subject to any additional tax, penalties and interest if the tax 

commissioner finds the PTE has not reported or paid the correct tax of the investors included on 

the return. This provision does not excuse any investor from payment of the tax owed by that 

investor. 

Proposed R.C. 5747.42 provides that a PTE shall make payment of any tax by means of a single 

check, provided that no payment is required if the total tax due is $250 or less. The PTE must 

also make estimated payments, and any investor included on the composite return may claim a 

refundable credit for the tax paid on its behalf.  

Proposed R.C. 5747.43 provides that a PTE is not excused from filing returns and paying the tax 

if it retires from business or dissolves. In addition, if a PTE sells its business or stock of 

merchandise, or quits its business, any taxes required to be paid prior to that time are 

immediately due and payable and a final return must be filed within 30 days after the filing due 

date of the entity’s final federal tax return. 

There are other minor conforming revisions made by the law. One of the more significant such 

changes involves the amendment of R.C. 5747.21 and its allocation and apportionment 

provisions. Under current law, reference is made to the provisions contained in the franchise tax 

                                                 

1
 The bill makes reference to the rate found in division (A)(2)(b) of section 5747.02; this reference appears to be in 

error. 
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chapter. The bill eliminates the reference and expressly incorporates all the language previously 

found under the franchise tax law. 

Similarly, the bill expressly incorporates the definition of a PTE that was previously found in the 

franchise tax law. The definition includes a subchapter S corporation, or a partnership, limited 

liability company or any other person other than an individual, trust, estate, or disregarded entity 

if the corporation, partnership, LLC, or other person is not taxed as a corporation for federal 

income tax purposes. 

It does not appear that a PTE filing a composite return is entitled to consider the business income 

deduction provided by R.C. 5747.01(A)(29)(b) (formerly division (A)(31)(b)) in the calculation 

of the tax liability of investors included on the return.  

If passed, the provisions would be effective with any taxable year ending on or after January 1, 

2017. 


