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Ohio may soon need to brace itself for a rush of misguided lawsuits targeting former manufacturers of various products including lead pigment or paint.  

Spurred on by trial attorneys with lucrative contingency-fee arrangements, several Ohio cities are considering a legal end-run around recent civil justice reforms designed to bring rational standards, common sense and fairness to Ohio’s product liability laws.

In 2004, the Ohio General Assembly passed Senate Bill 80, a comprehensive package of civil justice reforms. Among its many provisions, the legislation established reasonable times frames in which products liability lawsuits must be filed. The bill also specified that plaintiffs filing such lawsuits must prove that a specific product of a manufacturer or supplier caused the plaintiff’s harm.

To circumvent the requirements of Senate Bill 80, trial attorneys are encouraging municipalities to recast product liability claims as public nuisance claims, which have less stringent liability standards.

This legal strategy is flawed and ill-advised for two major reasons: 

· Paint and pigment manufacturers have acted responsibly over the years.  Knowledge of the public health risks associated with lead-based paint evolved over time. When risk from chipping and peeling interior paints was first suspected in the late 1940s, the paint industry worked closely with public health officials to confirm the risk. The industry worked with various public health groups to develop voluntary national standards to take most of the lead paint out of interior paints in the mid 1950s, and strongly supported tightening of those standards in the 1960s and again in the 1970s, until lead-based paint was officially banned by the federal government in 1978. The industry also has devoted substantial resources to supporting lead poisoning prevention efforts in communities across the country. 

It is both illogical and bad public policy to hold companies responsible for risks today for a product made and sold legally decades ago – a product that was, it should be noted,  recommended and, in some cases, required by government agencies for use in public buildings.
· Irresponsible landlords and property owners are the appropriate targets for action. Lawsuits against former manufacturers of legally sold lead pigment or paint are misdirected. Many reliable sources – including the Centers for Disease Control (CDC), the U.S. Environmental Protection Agency, and the U.S. Department of Housing and Urban Development – acknowledge that intact and well-maintained lead-based paint generally does not present a health hazard. The major problems arise when the paint is allowed to deteriorate through peeling and chipping.

Municipalities therefore should focus their attention on property owners and landlords who fail to keep their properties properly maintained. Under state and local laws, property owners are responsible for maintaining their properties, including those with old lead-based paints, and keeping them in good condition. To minimize the potential risk from old lead paint, these laws must be strictly enforced.

In addition to enforcement of existing laws, municipalities should take full advantage of the many federal, state and local government programs and public-private partnerships that exist to address lead hazard control and health issues related to housing.

The Dispatch reported last week that a legislative proposal circulating in the Ohio General Assembly has added a new twist to the lead paint discussion. The article slightly misrepresented what the proposal, an amendment to an existing bill, would do. The amendment would not strip cities of their right to sue, nor would it allow any manufacturers off the hook for genuinely negligent behavior. The amendment merely clarifies the General Assembly’s intent in Senate Bill 80 that plaintiffs filing lawsuits over product liability issues do so under Ohio’s existing product liability statutes rather than under public nuisance statutes.

State policymakers have taken many important actions in the last several years to send the strong message to the rest of the nation that “Ohio means business.”  Misdirected lawsuits such as those being contemplated by several Ohio cities would do nothing but undercut that message and hamper the state’s continuing efforts to attract business investment and stimulate job growth.

At the end of the day, trial attorneys are leading city governments down a fruitless and expensive path. Pursuing clearly groundless litigation will be both costly and time-consuming – both for the municipalities and for the companies that provide good jobs and important tax revenues.  Legal precedent also suggests such litigation will be unsuccessful.

The Ohio General Assembly should move quickly to reject this latest “welfare for trial attorneys” scheme by clarifying the original intent of Senate Bill 80 regarding products liability lawsuits.

742 words

