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AGENDA 
 

 
Welcome & Self-Introductions 
  

Robert Truex 
Lancaster Colony 
Committee Chair 
 

OMA Board Presentation Hoy Frakes, President AMG Vanadium 
OMA Board First Vice Chair 
 

OMA Counsel Report Tom Sant 
Bricker & Eckler, LLP 
 

Statehouse Report  
 Public Policy 
 

Ryan Augsburger 
OMA Staff 
 

Guest Speakers 
      
 

 Rick Hodges, Ohio Bureau of Workers’ Compensation 
 BWC Claims Cost Analysis & Potential Reforms 

 Jodie Taylor, Chair, Ohio Industrial Commission 
 Timothy Adams, Executive Director, Ohio Industrial 

Commission 
 

  
 
 
Safety & Workers’ Comp Committee 2011 
 
  
 Thursday, June 23 
 Wednesday, November 9 
 
Please RSVP to attend this meeting (indicate if you are attending in-person or by teleconference) by 
contacting Judy: jthompson@ohiomfg.com or (614) 224-5111 or toll free at (800) 662-4463. 
 
Additional committee meetings or teleconferences, if needed, will be scheduled at the call of the Chair. 
 

Thanks to Today’s Meeting Sponsor:          
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OMA Safety & Workers' Compensation Committee Counsel's Report  

 

Thomas R. Sant, Bricker & Eckler LLP 

Counsel to the OMA 

June 20, 2011 

  

DEVELOPMENTS IN WORKERS' COMPENSATION 

 

A.  Administrative Actions  

1. Industrial Commission.  Governor Kasich has appointed current state Senator 

Karen Gilmour to serve as the public member of the Industrial Commission of 

Ohio.  She will replace Kevin Abrams, who was appointed by Governor Taft, and 

whose first six-year term expires on June 30, 2011.  She will serve with 

chairperson Jodie Taylor, the employer member, and Gary DiCeglio, the 

employee member.   

2. Bureau of Workers' Compensation. As everyone is probably aware, Governor 

Kasich has appointed three new members to the Bureau of Workers' 

Compensation Board of Directors.  The three include the OMA's chair, David 

Johnson, as the representative for employers with over 100 employees; Chad 

Cochran of the Cochran Group; and Peggy Griffin as the representative to 

represent Ohio employees.   

 The Governor has now appointed seven of the eleven directors since taking office 

in January.   

B. Legal Developments 

1. State ex rel. Ronald R. Corman v. Industrial Commission of Ohio, Supreme Court 

Case No. 10-2002.  This case is currently pending before the Ohio Supreme Court 

and involves a question about whether an injured worker, who voluntarily 

abandons his employment (in this case by retirement) can subsequently apply for 

and receive temporary total disability benefits.  Here, the Industrial Commission 

denied the injured workers' application for temporary total disability benefits on 

the basis that the injured worker had abandoned the work place and had not 

sought employment elsewhere for six years after his retirement.  The injured 

worker filed a complaint in mandamus with the Court of Appeals for Franklin 

County.  The Court determined that the Industrial Commission had not abused its 

discretion and did not issue the requested writ of mandamus.  The injured worker 

then pursued an appeal to the Supreme Court.    
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This case is important to Ohio manufacturers because the Supreme Court's 

affirmance of the Court of Appeal's decision will keep in place the current state of 

the law which holds that where one suffers no economic loss caused by an 

industrial injury, indemnity benefits should not be paid.    

2. Lawrence v. Youngstown, Supreme Court Case No.  11-0621. This case has 

recently been accepted by the Supreme Court because of conflicting decisions 

from two different Courts of Appeal.  The issue to be decided by the Court is 

when does the time limit begin to run for filing an action against an employer 

where the employee claims the employer retaliated against him for filing a 

workers' compensation claim.   

 The statute in question is Ohio Rev. Code. Section 4123.90, which provides that 

such an action is to be filed within one hundred eighty days after the punitive 

action is taken and requires that the employer receive written notice of the 

claimed violation within ninety days "immediately following the discharge, 

demotion, reassignment or punitive action taken." 

 The Courts of Appeal are split in their opinions as to whether the time begins to 

run on the effective date of the discharge or when the injured worker receives 

notice of the discharge.  The Supreme Court must decide whether the plain 

language of the statute requires that the effective date dictates or whether a liberal 

interpretation of the statue requires that the time begins to run when the injured 

worker receives notice.  A strict interpretation seems to make more sense.   

  

3. Sutton v. Tomco Machine, Inc., 2011-Ohio-2723.  On June 9, 2011, the Ohio 

Supreme Court handed down its decision in a case that involved an interpretation 

of Ohio Rev. Code Section 4123.90.  The question before the Court was whether 

Ohio should recognize a common-law tort claim for wrongful discharge in 

violation of public policy when an injured worker suffers retaliating employment 

action after sustaining an injury on the job but before he files a workers' 

compensation claim.  The Court, with a 4-3 majority, answered the question in the 

affirmative.   

 

 Mr. Sutton was injured on the job with Tomco on April 14, 2008  He reported the 

injury to Tomcod's president, and was fired one hour after reporting the injury.  

He was given no reason for his being fired.   

 

 Mr. Sutton followed the requirements of Section 4123.90 by informing Tomco of 

his intent within ninety days to file an action and by filing it within one hundred 

eighty days.  In his lawsuit, Mr. Sutton asserted two claims for relief:  one for 

unlawful retaliation under Section 4123.90 and one for wrongful termination in 

violation of public policy.  After Tomco moved for judgment on the pleadings, 

the trial court granted the motion.  On appeal by Mr. Sutton, the Appellate Court 

found that Section 4123.90 did not apply to Mr. Sutton as the alleged retaliation 

occurred after he was injured and before he filed a claim.  However, the Court 

reversed the trial court's decision on the public policy issue stating that the 

discharge violated public policy as expressed in Section 4123.90.   
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 The Supreme Court agreed with the Court of Appeals and in its syllabus stated 

that Section 4123.90 expresses a clear public policy prohibiting retaliatory action 

against injured workers.  It also recognized a common-law tort for wrongful 

discharge when an injured worker is terminated after sustaining an injury but 

before he pursue a workers' compensation claim.  The case was remanded to the 

trial court where Mr. Sutton must prove that the termination was in retaliation for 

his potentially filing a workers' compensation claim.  The Court also stated that 

his remedies, if he is successful in proving retaliation, are limited to those set 

forth in Section 4123.90, i.e., back pay, reinstatement and attorney fees.  This 

decision does expand the purview of Section 4123.90.   

 

4. State ex rel. Paneto v. Matos, Slip opinion No. 2011 Ohio 2857.  On June 16, 

2011, the Supreme Court of Ohio published its opinion in a case where the injured 

worker, Luiz Paneto, sought scheduled loss compensation under Section 

4123.75(B) for total loss of use of his left leg, which was injured when he fell 

from a ladder at work. Subsequently, he filed a motion for loss of use of this left 

leg, which was denied by the Industrial Commission.  Thereafter, Mr. Paneto was 

awarded permanent total disability benefits.   

    

After having been awarded permanent total disability benefits, Mr. Paneto 

reapplied for total-loss-of-use compensation asserting that the award constituted a 

new and changed circumstance that gave rise to a reconsideration of the previous 

denial.  The Industrial Commission did not agree, and Mr. Paneto filed a 

complaint seeking a writ of mandamus in the Franklin County Court of Common 

Pleas.  The Court of Appeals denied the writ, and Mr. Paneto appealed to the 

Supreme Court.   

 

After the appeal was filed, it was learned that Mr. Panteo was working while 

receiving benefits.  The Industrial Commission terminated his benefits and found 

he had committed fraud.  Yet, he continued his argument that being awarded 

permanent total disability benefits constitutes new and changed circumstances 

giving rise to a scheduled loss of use.   

 

The Court held that the Commission had found that its 2008 denial was res 

judicata and had made a merit determination that Mr. Paneto did not have a total 

loss of use based on medical evidence.  The Court affirmed the decision of the 

Court of Appeals.   
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PUBLIC POLICY REPORT – SAFETY & WORKERS’ COMP                                                         

  
TO:             OMA Safety & Workers’ Compensation Committee 
FROM:  Ryan Augsburger 
DATE:  June 23, 2011 
SUBJ:  Safety & Workers’ Compensation Update 

  
Overview 
 
Budget legislation to fund operations of the Ohio Bureau of Workers‟ Compensation (BWC) and 
the Industrial Commission (IC) was enacted in April.  The legislation was generally limited to 
appropriations and not further reaching statutory changes.  Statutory changes are expected in the 
autumn.  Administrative reforms to address costs could come even sooner. 
 
The agency has reduced premium base rates for private employers another 4% on average, 
effective July 1.   
 
Recent appointment activity is also noteworthy.  Several new members were appointed the BWC 
Board of Directors by Governor Kasich earlier in the year.  At the Industrial Commission, State 
Senator Karen Gillmor was appointed to the public seat previously occupied by Kevin Abrams. 

  
Bureau of Workers’ Compensation 
 
BWC Administrator Steven Buehrer has been meeting with stakeholders, the OMA included, and 
is interested in reforms to drive down costs.  The OMA continues to advance a series of reforms 
articulated in the Retooling Ohio white paper on workers‟ compensation.   
 
So far all action has been administrative with the Board of the BWC voting in May to lower 
premium rates by another 4%, on average.    
 
Rate reforms pursued over the past two years, contributed to the lowest premium level in 
decades, enhancing competitiveness.  The BWC Board acted last year to maintain the maximum 
group rating discount of 65%, with a graduated scheduled of break-even factors to further true up 
the discount levels; the effective top group rating discount is 51%.  
 
A long history of questionable pharmacy cost control was addressed by the Board in May when it 
adopted an outpatient drug formulary for the first time. 
 
Presumably a token gesture to certain members of the business community, the BWC moved to 
allow employers that participate in their local Safety Councils to be able to „earn‟ a 2% premium 
discount provided they meet certain claim frequency and severity targets. 
 
Among employer representatives appointed to the BWC Board of Directors was past OMA 
Chairman David W. Johnson. 
 
Of note, the Chief Actuary of the BWC, John Pedrick, announced his resignation; he will be taking 
a position with a commercial carrier outside of the state.  Pedrick has been key to driving actuarial 
science into the agency.  That we know of, a replacement has not been announced. 
 
Self-Insurance (SI) Reserving Revised 
 
Work was completed late last year on a policy shift to improve the soundness of the Self Insured 
Employers Guaranty Fund (SIEGF).  The fund pays for residual claims coming from bankrupt 
firms.  It had been a „pay as you go‟ system and according to the Deloitte study, the SIEGF is 
exposed to greater risk than prudent.   
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Member representatives from the OMA, OSIAA and Ohio Chamber of Commerce formed a 
stakeholder group of self-insured company risk managers over a year ago.  That group advised 
the BWC on alternative solutions for improving the financial issues and has supported reserving 
and security changes that are now being implemented.   
 
The work group is seeking a more formal structure for SI oversight, including potentially adding 
an SI committee to the Board.  See attached documentation from the BWC.  The group is ready 
to go to work on helping the BWC improve its claims management processes of its book of claims 
from bankrupt employers. 
 
 

Legislative Developments / Outlook   (See bill tracker) 
 
Workers Comp Council Repeal:  Legislation to repeal the Workers‟ Comp Council, an entity of 
the Ohio General Assembly is contained in the main operating budget, HB 153.  In case that is 
insufficient, the General Assembly also includes the repeal in the pending sunset review 
legislation, HB 264 / SB 171.   
 
The entity was to be a tool for members to exercise legislative oversight of the BWC and to use 
actuarial analysis to help determine the effect of legislation on the system.  Though well-intended, 
the council became a shadow board, and actually interfered in positive system operations.  
Recognizing the General Assembly always has oversight of state agencies; the OMA will 
welcome the repeal of the council.   
 
S.B. 139 Professional Employer Organizations  (see legislation in meeting materials) 
 
H.B. 252 Illegal Immigration  (see legislation in meeting materials) 
 
Privatization / Competition:  A legislative proposal to allow insurance companies to provide 
workers‟ compensation coverage was introduced last session.  Former Representative Todd 
Snitchler had re-drafted a version of his bill from last session.  He was appointed to the 
Governor‟s Cabinet to lead the Public Utilities Commission and left the House.   
 
Representatives Peterson and Sears are expected to take over the bill.  Large out-of-state 
insurers are driving the bill.  The powerful “domestic” (meaning intra-Ohio) insurance community 
is vigilantly watching.  While some Ohio insurers could easily compete in the WC market, they are 
more likely concerned about losing market share of other insurance lines to large insurers from 
out of state.  Insurance agents are also believed to be supportive. 
 
A Senate created taskforce met in May to hear presentations from NCCI and from Jones Day 
making the case in support of expanded private insurance offerings.  A June meeting of the task 
force was scheduled but later cancelled.  Three weeks ago, when Governor Kasich was asked 
about privatizing the workers compensation system, the Governor said, “I‟m not afraid to privatize 
anything that would make sense, but I‟m not convinced at this point that‟s the way we ought to 
go.” 
 
The business community has been slow to embrace the change, potentially because there is no 
good data available to model the effects.   
 
A coalition financed by the out-of-state insurers has cloaked itself as a good government reform 
entity.  It was actively approaching employers to join its cause during late 2010.  A solicitation for 
money might follow.  Don‟t be fooled.  Continue to engage with the OMA Safety and Workers‟ 
Compensation Committee to follow and drive BWC system changes.  . 
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OMA News & Analysis – SAFETY & 
WORKERS’ COMPENSATION 

Supreme Court: Workers Protected from 
Retaliatory Actions under Common-Law Tort 

The Ohio Supreme Court ruled last week that 
employees are protected from retaliatory 
actions of employers, even though the anti-
retaliation provision of the Ohio workers’ 
compensation statute, R.C. 4123.90, does not 
extend protection to an employee who is 
terminated prior to filing a workers’ 
compensation claim.  
  
The facts in the case, Sutton V. Tomco 
Machining, Inc.: the employee injured his back 
on the job and notified the president of the 
company of the injury. The employee was 
terminated within one hour of notifying the 
president of the injury, prior to his filing of a 
workers’ comp claim. 
  
In a 4-3 decision, the Ohio Supreme Court 
acknowledged that R.C. 4123.90 does not 
expressly prohibit retaliation against injured 
workers who have not yet filed a workers’ 
compensation claim. 
  
However, notwithstanding the absence of 
specific statutory protection, the Court ruled that 
Ohio recognizes a common-law tort for wrongful 
discharge in violation of public policy when an 
injured employee suffers a retaliatory 
employment action after an on-the-job injury but 
before the employee files a workers’ 
compensation claim. 
  
 OMA’s law firm, Bricker & Eckler prepared a 
summary of the case. 

06/17/2011  

New OSHA National Emphasis Program Puts 
Focus on Primary Metals Industry 

Earlier this month the Occupational Safety and 
Health Administration (OSHA) issued a new 
directive establishing a National Emphasis 
Program (NEP) for the primary metals 
industries. 

 The purpose of this NEP is to identify and 
reduce or eliminate worker exposures to harmful 
chemical and physical hazards in 
establishments producing metal products such 
as nails, insulated wires and cables, steel piping, 
and copper and aluminum products. 

The primary metals industries became a 
concern during OSHA's review of data from the 
Bureau of Labor Statistics' Census of Fatal 
Occupational Injuries.  Exposures of concern 
include metal dusts and fumes, carbon 
monoxide, lead and silica, noise and heat 
hazards. OSHA developed this program 
because of the seriousness and frequency of 
these problems. 

06/17/2011  

Happy Birthday BWC! 

One hundred years ago on June 15, 1911, Ohio 
became one of the first states in the nation to 
offer workers’ compensation insurance when the 
"Ohio Workmen’s Compensation Act" was 
signed into law. 

In observance of this milestone, the Bureau of 
Workers’ Compensation (BWC) has developed a 
commemorative brochure that celebrates the 
Ohio spirit of innovation that launched Ohio’s 
system.  

The BWC is housed today in the William Green 
Building; William Green, former president of the 
Ohio United Mine Workers and state senator, 
championed workers’ compensation in Ohio at 
the beginning of the 20th century.  

06/17/2011  

Deloitte Provides Estimated Reserve Amount 
to BWC for June 30 Financial Statements 

Deloitte, actuary to the Bureau of Workers’ 
Compensation (BWC), has provided an 
estimated amount to be recorded in BWC’s 
June 30, 2011 financial statements for reserves 
for claim obligations associated with all claims 
occurring through June 30. 

Page 10



The reserve estimate is $20.0 billion, which is 
computed using a discount rate of 4%. 

Workers’ comp reserves in Ohio can be 
discounted as there is no competition for the 
business, and therefore, no risk of ruin to the 
BWC. 

If the reserve amount could not be discounted, 
the reserve the BWC would book is estimated to 
be $32.5 billion according to Deloitte.  The 
difference is an estimated $12 billion that can be 
put to productive use in Ohio. 

06/16/2011  

BWC Board Ratifies Rate Reduction 

At it’s May meeting, the Bureau of Workers’ 
Compensation (BWC) board of directors was 
expected to - and did - adopt a reduction in 
workers' compensation base rates for private 
employers by an average of 4 percent beginning 
July 1. 

According to the BWC, the cut is expected to 
save employers approximately $65 million. 
 
The overall drop in base rates includes a 7 
percent decrease in the average rate for the 
manufacturing industry group. 

06/03/2011  

BWC Projects New Drug Formulary will Save 
$15 Million through 2012 

The Bureau of Workers’ Compensation (BWC) 
board of directors last week approved BWC’s 
first ever formulary of medications for the 
outpatient treatment of injured workers.  
It was established to improve the efficiency and 
effectiveness of treatment, limit the inappropriate 
use of medications and lower BWC’s 
prescription costs. 

BWC’s Pharmacy and Therapeutics Committee, 
which consists of pharmacists and physicians 
who advise BWC leadership on issues related to 
the use of medications, will oversee the 
formulary. 

The formulary is expected to become effective 
by early September.  

06/03/2011  

Texting While Driving … While Working 

Under the Occupational Safety and Health Act, 
employers a have legal responsibility to 
safeguard drivers at work, whether they drive 
full-time or only occasionally to carry out their 
work, and whether they drive a company vehicle 
or their own.  
 
According to OSHA, employers should: 1) 
prohibit texting while driving, 2) declare their 
vehicles “text-free zones,” 3) establish work 
procedures and rules that do not make it 
necessary for workers to text while driving in 
order to carry out their duties, 4) set clear 
procedures, times, and places for drivers’ safe 
use of texting and other technologies for 
communicating with managers, customers, and 
others, 5) incorporate safe communications 
practices into worker orientation and training and 
6) eliminate financial and other incentive 
systems that encourage workers to text while 
driving.  

05/27/2011  

OMA/Safex Recorded Webinar: Personal 
Protective Equipment (PPE) Assessments 
05/26/2011 

Participants of this webinar will be able to: 
Document the PPE Assessments in accordance 
with 29 CFR 1910.132; explain the steps of 
conducting a PPE Assessment; review current 
program for compliance with OSHA standard 
and identify facility tasks that should be 
prioritized for assessment. 

05/27/2011  

OSHA Still Working on Employer Reporting 
of MSDs 

The U.S. Department of Labor's Occupational 
Safety and Health Administration (OSHA) will 
reopen the public record on a proposed rule to 
revise the Occupational Injury and Illness 
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Recording and Reporting Requirements 
regulation.  
 
According to OSHA’s press release, reopening 
the record will allow interested individuals to 
comment on the issues raised during the small 
business teleconferences that OSHA and the 
Small Business Administration's Office of 
Advocacy co-sponsored on April 11 and 
12.  OSHA held the teleconferences to gather 
information from small businesses about their 
experiences in recording work-related 
musculoskeletal disorders (MSDs) and how they 
believe they would be impacted by OSHA's 
proposed rule.  
 
In January 2010, OSHA proposed to revise its 
Occupational Injury and Illness Recording and 
Reporting Requirements regulation to restore a 
column to the OSHA 300 log that employers 
would have to check if an incident they already 
have recorded under existing rules is an 
MSD.  The National Association of 
Manufacturers has actively opposed the 
proposed rule as it puts employers in a position 
of diagnosing conditions they are not qualified to 
do.  

05/20/2011  

Workers’ Comp “Privatization” Contemplated 

After several months of dormancy, a Senate 
panel reconvened a meeting this week to 
consider opening the Ohio market to commercial 
workers' compensation insurers.  
 
The National Council on Compensation 
Insurance, Inc. (NCCI) described how a few 
states have transitioned from public to private 
models.  The presentation was largely focused 
on delivery structure and, unfortunately, did not 
address the cost-drivers in the system. 
  
The chairman of the committee, Senator Tim 
Grendell, announced a second hearing would be 
held in June.   
 
When he visited with members of the OMA 
Safety and Workers’ Compensation Committee 
in March, Bureau of Workers' Compensation 
Administrator Steven Buehrer indicated the 

administration was unlikely to address workers' 
compensation until autumn.  

05/13/2011  

BWC Describes Requirements for Earning 
Safety Council Participation Rebates 

Employers that are or become a member of an 
Ohio safety council by July 31, 2011, can 
qualify for a rebate of their workers’ 
compensation premium in the 2012 policy year 
by meeting certain eligibility criteria.  The Bureau 
of Workers’ Compensation recently released 
documentation (and more) that describes the 
program.   
  
Non-group rated employers can earn a two 
percent rebate by meeting program participation 
requirements and another two percent 
performance bonus by meeting frequency and 
severity reduction targets, for a total rebate of 
four percent. 
  
Group rated employers (assuming BWC Board 
approval this month) will be able to earn the two 
percent performance bonus for meeting 
frequency and severity targets.  

05/13/2011  

Say Cheese for Safety 

This week, the U.S. Department of Labor's 
Occupational Safety and Health Administration 
(OSHA) announced a nationwide photography 
contest: Picture It! Safe Workplaces for 
Everyone. The goal of the contest is to raise 
awareness about workplace safety and health. 

The contest is part of OSHA's year long 40th 
anniversary celebration and runs through August 
12. 

Photographers may interpret "images of 
workplace safety and health" in any way they 
choose.  

05/06/2011  

BWC Actuarial Committee Recommends 
Good Rate News for Private Employers 
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This week’s meeting of the actuarial committee 
of the Bureau of Workers’ Compensation (BWC) 
board of directors reported out mostly good 
news for private employers. 

The committee will recommend to the full board 
an overall base rate decrease for private 
employers of four percent to be effective July 1, 
2011.  The proposed rate effect specifically on 
manufacturing manual classifications is a 
reduction of seven percent.  Manufacturing 
employers will pay an average rate of $2.77 
assuming the board approves the committee’s 
recommendation; refer to page 15 of the 
meeting materials to see specific 
recommendations for base rates and expected 
loss rates by manual class. 

Chief actuary for the BWC, John Pedrick, told 
the committee that as of 2009 data, the gap is 
not fully closed on the premium disparity paid by 
group rated employers versus non group rated 
employers, but is closer than before.  He noted 
that the most recent data available is for 2009, 
the first year the ‘breakeven factor’ applied to 
premiums of group rated employers, so “the jury 
is still out” on whether the mechanisms 
implemented are sufficient to collect the right 
premium from all employers.  The breakeven 
factor allows more premium to be collected from 
group rated employers in order to more 
accurately reflect the risk they bring to the 
system.  

The committee allowed the action announced 
last month by Administrator Buehrer to enable 
employers participating in the state’s Safety 
Councils to qualify for a two percent premium 
discount on top of their group rating discount if 
they meet certain claims frequency and severity 
reductions. 

The committee addressed several concerns, 
including the adequacy of the Disabled Workers’ 
Relief Fund (DWRF), a special fund that 
supplements the benefits received by 
permanently and totally disabled injured workers 
whose benefits fall below the current cost of 
living.  All employers contribute to the fund as a 
percent of payroll.  The BWC has more than $2 
billion in liabilities in the program, but only $1.8 
billion to cover the expenses.  Pedrick noted that 
BWC’s actuarial partner, Deloitte, is studying the 

matter but predicted an increase in DWRF 
assessments. 

Finally, public employers (including state 
departments and state colleges/universities but 
not school districts, cities, and counties) will see 
an overall increase in base rates of 15.12 
percent effective July 1, 2011, if the committee’s 
recommendation is adopted by the 
board.  Public sector premium collected was 
insufficient to meet losses. Another 15 percent 
increase is expected next year for public 
employers.  

04/29/2011  

Lawsuit Against BWC Could Cost $1 Billion 

A group of northeast Ohio businesses is 
pursuing a class action lawsuit against the Ohio 
Bureau of Workers’ Compensation (BWC).  The 
lawsuit was initiated in 2007 (by an aggressive 
trial lawyer) and alleges that the group rating 
program violates Ohio law by shifting costs from 
one group of employers to another.  

Late last week, the 8th District Court of Appeals 
denied an appeal sought by the BWC to prevent 
class-action status.  If it goes against the 
bureau, the case could require that damages be 
paid to 100,000 businesses.  The Plain Dealer 
reported that such an outcome could cost $1 
billion.    

04/15/2011  

Open Wound to Finger Most Prevalent 
Workers’ Comp Claim 

OMA recently analyzed injury data from its book 
of Workers’ Compensation Services members 
and found that the leading workers’ 
compensation claim injury - in terms of number 
of claims - continues to be open wounds to 
fingers.  

The data relates to the four years from 2006 
through 2010.  In that span, there were 1191 
claims for this injury, followed next in frequency 
by 268 claims for lumbar sprains and strains. 
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Also among the top five most prevalent injuries 
within the OMA member base analyzed were 
foreign bodies on external eye; 288 claims were 
recorded. 

To help employers reduce these common 
injuries, OMA is offering a one-hour webinar on 
May 26 entitled Personal Protective Equipment 
(PPE) Assessments.  This session will help you 
understand how to: conduct a PPE assessment, 
review your current program for compliance with 
OSHA standard, and identify facility tasks that 
should be prioritized for assessment. 

If your company is required to comply with the 
Bureau of Workers’ Compensation group rating 
2-hour safety training requirement due to a 
triggering workers’ compensation claim(s), this 
webinar learning event qualifies for one-hour of 
training time.  

04/08/2011  

BWC Budget Bill Amended 

Legislation to fund the continued operation of 
the Bureau of Workers’ Compensation was 
approved by the Ohio Senate.  House Bill 123 
was amended and later voted 27-
5.  Amendments included a change to public 
employer Self-Insurer waiver; removing a 
requirement for BWC to conduct a new study 
on black lung; alteration to proposed new time 
limitations on billing; and legislation limiting 
disability benefit payment by public pension 
funds.  The Ohio House must vote next week to 
accept the Senate amendments.  

04/08/2011  

Buehrer Announces Expansion of Safety 
Council Program 

Stephen Buehrer, Administrator/CEO of the 
Ohio Bureau of Workers’ Compensation (BWC), 
announced the continuation and expansion of 
the Safety Council Rebate Incentive Program, 
which allows employers to earn rebates on their 
workers’ compensation premiums for 
participating in their local safety council and 
reducing workplace injuries.  
 

The incentive program, which was due to expire, 
allows participating employers to receive a two 
percent rebate for attending a specific number of 
safety council programs, and an additional two 
percent for demonstrating a reduction in the 
frequency and/or severity of workplace 
incidents.  
Under Buehrer’s proposal, the program will 
continue and be expanded to allow group-rated 
employers participating in safety councils to earn 
a two percent performance rebate for 
demonstrating improvements in workplace 
safety in addition to receiving their group rating 
discount.  
Neither details about what group-rated 
employers will specifically be required to do nor 
timing of the proposal were available in the 
announcement.  
 
Studies by Deloitte, conducted under a $2 
million, legislatively-mandated review, called into 
question the soundness of discounts not 
actuarially warranted. These discounts can end 
up forcing increases in base rates. 

04/01/2011  

OSHA Guidance on Testing for Respiratory 
Hazards 

The Occupational Safety and Health 
Administration (OSHA) and the National Institute 
for Occupational Safety and Health (NIOSH) 
developed two guidance documents, one for 
workers and one for employers, which 
describe the use of spirometry testing to help 
reduce and prevent worker exposure to 
respiratory hazards. 
 
Spirometry is a common pulmonary function test 
that measures how well a person moves air in 
and out of the lungs. Workers who inhale some 
types of dusts, gases or other air contaminants 
can, over time, experience lung damage. The 
information in these new guidance documents is 
intended to help employers identify and 
eliminate hazardous workplace exposures and 
help reduce or prevent the chances of workers 
developing lung disease. 

The agency also recently issued a Safety and 
Health Information Bulletin on Occupational 
Exposure to Flavoring Substances: Health 
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Effects and Hazard Controls and a companion 
Worker Alert on Diacetyl and Substitutes. 
These documents recommend medical 
surveillance programs to identify workers 
experiencing adverse health effects from 
exposure to flavorings, including food flavorings 
containing diacetyl. 

04/01/2011  

OSHA to Hold Teleconferences for Employer 
Input on Proposed Log Change 

Occupational Safety and Health Administration 
(OSHA), in partnership with the Small Business 
Administration's Office of Advocacy, announced 
a series of three teleconferences to ask the 
small business community for input on its 
proposal to add a column for work-related 
musculoskeletal disorders on employer injury 
and illness logs. This proposal would require 
those employers already mandated to keep 
injury and illness records to add the step of 
checking a column when recording work-related 
musculoskeletal disorders.  
 
If you have input on how this would affect your 
recordkeeping processes, consider participating. 
 
The calls are scheduled for Monday, April 11 at 
1:30 p.m. EDT and Tuesday, April 12, 2011, at 9 
a.m. EDT and 1:30 p.m. EDT.  
 
To participate, contact Regina Powers at the 
Department of Labor by April 4. Additional 
information is available online. 

04/01/2011  

House Passes BWC and IC Budget Bills 

The biennial budgets for the Bureau of Workers’ 
Compensation (House Bill 123) and the 
Industrial Commission (House Bill 124) moved 
off the House floor without debate and without 
dissent this week.  Both budgets contain 
expenditures for the next two years that are 
lower than the previous two.  Cost reductions 
have been achieved through headcount 
reductions over the period. 

In his committee testimony, BWC Administrator 
Steve Buehrer reflected that the agency had 
4,200 employees in 1995 (when Governor 
Voinovich began to drive reforms) and has just 
over 2,100 employees today.  He said his 
management focus will be on three areas: 
service, simplicity and savings.  His major 
investment during the biennium will be replacing 
a 20 year-old claims management system.  

03/25/2011  

Action Taken Against Portsmouth Physician 
Suspected of Defrauding BWC 

This week the Ohio Bureau of Workers’ 
Compensation (BWC), together with other 
enforcement agencies, took legal action at the 
Portsmouth (Scioto County) and Plymouth 
(Huron County) offices of Dr. James E. Lundeen 
Sr.  

Referring to search warrants of the doctor's 
offices, BWC CEO/Administrator, Stephen 
Buehrer said, “The search is part of an ongoing 
investigation into workers’ compensation fraud 
by Dr. Lundeen, who provides medical services 
to injured workers. In addition, we believe this 
issue could extend beyond fraud to include 
prescription drug abuse.” 

According to the BWC press release, “Governor 
John Kasich has declared war on the epidemic 
of prescription drug abuse in Ohio and charged 
state agencies with using every tool at their 
disposal to help victims and fight those who 
abuse the law. To that end, BWC has been 
reviewing data regarding the use of prescription 
pain medicine in treatment for injured workers. 
Today’s actions are part of our efforts to ensure 
Ohio’s injured workers are getting only the 
highest level of care so they can return to living 
healthy and productive lives.” 

Ohio BWC spends more than $50 million in 
prescription narcotics each year.  

03/18/2011  

Noise Compliance Webinar Available on 
OMA Web Site 
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meeting, in which rates will set for the next 
policy year.  

03/04/2011  
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Workers' Compensation Legislation 
Prepared by: The Ohio Manufacturers' Association 

Report created on June 22, 2011 

  

HB123 WORKERS' COMPENSATION BUDGET (HOTTINGER J) To allow the administrator of 
Workers' Compensation to waive criteria certain public employers must satisfy to become 

self-insuring employers; to require bills for medical and vocational rehabilitation services in 
claims that are ultimately denied to be paid from the Surplus Fund Account under specified 

circumstances; to make appropriations for the Bureau of Workers' Compensation and for 
the Workers' Compensation Council for the biennium beginning July 1, 2011, and ending 

June 30, 2013; and to provide authorization and conditions for the operation of the 

Bureau's and the Council's programs. 

  
Current Status:    4/25/2011 - SIGNED BY GOVERNOR; Some provisions eff. 

4/25/11; others 7/29/11 

  More Information:    http://www.legislature.state.oh.us/bills.cfm?ID=129_HB_123  

  
  

HB124 INDUSTRIAL COMMISSION BUDGET (HOTTINGER J) To set appropriations for the 
Industrial Commission for the biennium beginning July 1, 2011, and ending June 30, 2013, 

and to provide authorization and conditions for the operation of Commission programs. 

  Current Status:    4/25/2011 - SIGNED BY GOVERNOR; Eff. 4/25/11 

  More Information:    http://www.legislature.state.oh.us/bills.cfm?ID=129_HB_124  

  
  

HB186 PROFESSIONAL EMPLOYER ORGANIZATION LAW (ADAMS R) To establish certain 

financial capacity requirements for professional employer organizations, clarify rights and 
liabilities of professional employer organizations and client employers, and to make other 

changes to the professional employer organization law. 

  
Current Status:    6/1/2011 - BILL AMENDED, House Commerce & Labor, (Third 

Hearing) 

  More Information:    http://www.legislature.state.oh.us/bills.cfm?ID=129_HB_186  

  
  

HB252 IMMIGRATION STATUS-CONVICTED FELON (YOUNG R) To require a prosecuting 
attorney to ask the Immigration and Naturalization Service of the United States to verify or 

ascertain the immigration status of an offender who has been convicted of or pleaded 

guilty to a felony, to require a prosecuting attorney if the INS informs the prosecutor that 
the offender is an illegal alien to notify the alleged felon's employer, the Department of Job 

and Family Services, the Registrar of Motor Vehicles, and the Secretary of State, to make 
illegal aliens ineligible for certain state public benefits, and to prohibit the Registrar of 

Motor Vehicles from issuing a driver's license to an alleged felon with respect to whom a 
prosecuting attorney has given the Registrar the above notice and require the Registrar to 

cancel any driver's licenses issued to such an alleged felon. 

  
Current Status:    6/8/2011 - Referred to Committee House Transportation, Public 

Safety and Homeland Security 

  More Information:    No link available 

  
  

SB139 PROFESSIONAL EMPLOYER ORGANIZATION LAW (HUGHES J) To establish certain 

financial capacity requirements for professional employer organizations, clarify rights and 
liabilities of professional employer organizations and client employers, and make other 

changes to the professional employer organization law. 

  
Current Status:    5/10/2011 - Senate Insurance, Commerce & Labor, (First 

Hearing) 

  More Information:    http://www.legislature.state.oh.us/bills.cfm?ID=129_SB_139  

  
  

 

Page 18

http://www.legislature.state.oh.us/bills.cfm?ID=129_HB_123
http://www.legislature.state.oh.us/bills.cfm?ID=129_HB_124
http://www.legislature.state.oh.us/bills.cfm?ID=129_HB_186
http://www.legislature.state.oh.us/bills.cfm?ID=129_SB_139


Page 19



Tim Adams – Executive Biographical Information 

Executive Director Tim Adams began his current service with the Industrial Commission in 

January 2011.  As Executive Director, he assists the Chairperson with day-to-day operations of 

the Industrial Commission and also helps the Commissioners fulfill their duties as required. 

Mr. Adams had previously worked at the Industrial Commission, between 1994 and 2008, in a 

variety of positions including Executive Director, Director of Non-Adjudicatory Operations, 

Acting Communications Manager, and as Director of Legislation and Customer Service. 

Prior to returning to the Industrial Commission in 2011, Tim Adams worked for the Franklin 

County Board of Elections, assisting the Board with development of Disability Voter Programs 

and election logistics.  At the end of 2010, he was re-appointed by Secretary of State Jennifer 

Brunner to an additional term on the Secretary of State’s ADA Advisory Committee.  In 2008, 

Mr. Adams worked as a Regional Director for the Republican Party Victory Organization. 

Mr. Adams served as Personal Aide to Governor George Voinovich, as well as Special Assistant 

to the Governor for Policy and Legislative Affairs, during Governor Voinovich’s first term.  

While at the Governor’s Office, Mr. Adams coordinated efforts with the Governor’s Labor 

Advisory Committee, joining the staff of the Industrial Commission upon passage of workers’ 

compensation reform legislation contained in Amended Substitute H.B. 107. 

Tim Adams is a graduate of Ohio University with a Bachelor of Arts degree in Political Science.  

During his undergraduate career, he served as an intern in the Washington D.C. office of 

Congressman Bob McEwen (6-Ohio). 
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Richard Hodges 

Director 
Legislative Development & Operational Reform 

Ohio Bureau of Workers’ Compensation 
30 West Broad Street, 29th Floor 

Columbus, OH  43215 

614.728.7614 

Richard.hodges@bwc.state.oh.us 
 
 
 

  
Rick Hodges is a native of Archbold.  He graduated from Oberlin College and received 
his Masters from the University of Toledo.  During the 90s he served as a member of 
the Ohio House of Representatives, for 6 years, where he chaired the Commerce and 
Labor Committee responsible for workers compensation and labor law.  Following the 
legislature he worked for trade associations that specialized in healthcare and 
occupational medicine.  In 2005 he moved to Tucson, Arizona where he was CEO of 
the Tucson Association of REALTORS® but decided to come back when it got too 
hot.  Rick, his wife and 2 children now reside in Hilliard.  He is Director of Legislative 
Development and Operational Reform for the Ohio Bureau of Workers Compensation. 
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BWC Current Environment 
Thursday, June 9, 2011 
 
During the past ten years, the number and costs of Ohio’s workers’ compensation claims has followed 
national trends with respect to frequency and severity. Since reaching a high of approximately 290,000 
allowed claims in 2001, BWC allowed only approximately 115,000 claims for the most recent policy year. 
However, overall cost-per-claim values have increased substantially both nationally (78 percent per lost-
time claim) and in Ohio (90 percent per lost-time claim).  
 
There are multiple reasons cited as evidence of the problem. As mentioned, severity trends have 
escalated on lost-time claims: 
 

Exhibit 1: Medical costs for lost-time claims 

 
 

Exhibit 2: Indemnity costs for lost-time claims 
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There are multiple, anecdotal reasons cited for increased costs. However, BWC is concentrating on two 
particular areas: improving quality of care in the early stages of treatment and proposing statutory 
changes to combat abuse and misuse of Ohio’s workers’ compensation system. 
 
With regard to quality of care, there’s evidence that lost-time claimants are not returning to work as 
quickly as before. The exhibit below shows evidence that fewer workers are coming back to work within 
90 days from the initial injury. 
 

Exhibit 3: RTW percentages for lost-time claims 
 

 
 
Factors mentioned as obstacles to facilitating a more fastidious return to work include: 

o Operational inefficiencies where lost-time claims with varying degrees of complexity are not 
triaged appropriately. 

o Providers are not measured on outcomes. 
o Ohio’s workers’ compensation system has become conservative in pursuing vocational 

rehabilitation, resulting in injured workers’ conditions needing to stabilize before this is pursued 
as a solution. 

o Drugs are not effectively managed, as there is not a clear process for evaluating prescribed 
drugs in a claim in an efficient and timely manner. 

o A variety of statutory issues, but most prominently, the concept of free choice. 
 
Beyond addressing quality of care, Ohio’s system currently allows for injured workers to abuse and 
misuse the system while also providing a generous safety net for providers who either fail to completely 
and totally diagnose an injury or want to abuse the system as well. The results show that claims go on in 
perpetuity, as evidenced by the following example: 
 

 
 
 

Exhibit 4: Duration of indemnity payments on lost-time claims 
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Factors mentioned as obstacles to facilitating a more fastidious return to work include: 

o Lack of a clear settlement strategy to truly close claims. 
o A significant exposure of claims that are out of the employer’s experience and are largely 

unmanaged by BWC, MCOs, and TPAs. 
o A variety of statutory issues 

 
The following sections illustrate in more detail how these operational and statutory changes will result 
in a workers’ compensation system that improves performance, enhances quality of care, and eliminates 
abuse and misuse within the system. 
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Proposed operational changes 
1) Triage claims.  
Why: Today’s model, based largely on the injured worker’s home address, forces BWC to treat all lost-
time claims similarly. In addition, BWC responds to statutory deadlines rather than assertively managing 
more costly claims to resolution. Distinguishing among the more costly, volatile and divergent claims will 
help lead to better outcomes. 
 
2) Institute and expand mechanism to evaluate provider performance 
Why: Providers need only a medical license and a few other criteria in order to become certified by 
BWC. Further, there is no mechanism to reward those providers who consistently achieve better 
outcomes for their workers relative to others who underperform. By developing and implementing 
performance metrics, BWC could improve quality within Ohio’s workers’ compensation system by 
driving injured workers toward those providers who consistently return injured workers back to work 
and keep them at work. 
 
3) Establish clear and efficient drug-utilization review process 
Why: When either BWC or an outside party wants to review the prescriptions an injured worker is 
receiving in his/her claim, there is no clear process with documented requirements and timeframes for 
the review to be completed. This leads to backlogs in certain areas of the state, whereas in other areas 
these simply don’t get done. By developing a clear process, these DURs can be completed in a timely, 
accurate manner, helping both the injured worker and his/her employer. 
 
4) Expand use of vocational rehabilitation  
Why: In the past, injured workers recovering from their lost-time injury often participated in 
rehabilitative services designed to get them back to work in the same or similar capacity and allowed 
them to rehabilitate that injury at the job site. Through the years, that process has waned. However, as 
BWC seeks to reduce severity of injured workers’ claims without adversely impacting quality, expanding 
and streamlining vocational rehabilitation services provides a useful tool to facilitate a safe and timely 
return to work. 
 
5) Develop clearly defined settlement strategy 
Why: Because claims stay open for up to five years from the date of last activity, BWC and Ohio’s 
employers have outsized exposure for future unknown liabilities. To mitigate this risk, BWC must 
develop a settlement strategy that closes these claims while still providing the appropriate benefits to 
the injured worker. 
 
6) Create strategies to focus more on out-of-experience claims 
Why: Somewhat related to the lack of a settlement strategy, claims that leave the employer’s 
experience often go unmanaged. While the costs of these claims might have been reserved for during 
the premium year the claim occurred, the continuous exposure compounds and drives up premium 
levels in future rate years. To mitigate this, BWC should develop an approach to triaging these claims 
and attempting to resolve those claims that can be managed to closure. 
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 CORRECTED VERSION 
 

Ohio Legislative Service Commission 
Bill Analysis Meredith L. Rockwell 

 
 
 

S.B. 139 
129th General Assembly 

(As Introduced) 
 

Sens. Hughes, Schaffer, Seitz, Patton 

BILL SUMMARY 

 Allows multiple professional employer organizations (PEO) to register together as 

one entity, referred to as a "PEO reporting entity," in lieu of registering individually 

as under current law. 

 Requires a PEO or a PEO reporting entity to submit an audited or reviewed financial 

statement when initially registering or renewing registration. 

 Requires a PEO or a PEO reporting entity to have positive working capital, and if 

the PEO or PEO reporting entity does not have positive working capital, requires the 

PEO or PEO reporting entity to satisfy additional security and reporting 

requirements. 

 Prohibits multiple, unrelated PEOs or multiple, unrelated PEO reporting entities 

from coming together for purposes of obtaining workers' compensation coverage or 

for forming any type of self-insurance arrangement available under the PEO Law. 

 Allows the Administrator of Workers' Compensation to issue a limited registration 

to a PEO or PEO reporting entity if the PEO or PEO reporting entity provides 

specified information. 

 Allows the Administrator to adopt rules allowing an independent assurance 

organization to act on behalf of a PEO in complying with the PEO Law and any 

rules adopted under it. 

 Requires a PEO to report any transfer of employees between related PEO entities or 

PEO reporting entities to the Administrator. 
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Legislative Service Commission -2- S.B. 139  

 Requires a PEO or PEO reporting entity to include client payroll and claim 

information regarding the transferred employees and a notice of all workers' 

compensation claims that have been reported to the PEO or PEO reporting entity. 

 Requires every PEO and PEO reporting entity to file a report with the Tax 

Commissioner that includes specified information about the client employers of the 

PEO or PEO reporting entity. 

 Requires every PEO and PEO reporting entity to update the report sent to the Tax 

Commissioner on a calendar quarter basis. 

 Prohibits a shared employee under a PEO agreement, solely as a result of being a 

shared employee, from being considered an employee of the PEO for purposes of 

general liability insurance, fidelity bonds, surety bonds, employer liability not 

otherwise covered by Ohio's Workers' Compensation Law, or liquor liability 

insurance carried by the PEO unless otherwise specified in the PEO agreement and 

the financial document. 

 Designates, for tax, tax credits, and other economic incentive programs, when a 

shared employee is considered an employee of the client employer or the PEO. 

 Requires the Director of Job and Family Services to adopt rules applicable to PEOs 

and PEO reporting entities to address the method in which a PEO or PEO reporting 

entity reports quarterly wages and contributions to the Director for shared 

employees. 

 Requires the rules adopted by the Director to recognize a PEO or PEO reporting 

entity as the employer of record of the shared employees of the PEO or PEO 

reporting entity for reporting purposes. 

 Allows the rules adopted by the Director to require each shared employee of a single 

client employer be reported as a separate and unique subaccount of the PEO or PEO 

reporting entity. 

 Includes requirements to determine a client employer's unemployment 

compensation experience. 

 Requires a PEO or PEO reporting entity to provide a power of attorney or other 

evidence completed by each client employer of the PEO or PEO reporting entity 

authorizing the PEO or PEO reporting entity to act on behalf of the client employer 

in accordance with the requirements of the Unemployment Compensation Law. 
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Legislative Service Commission -3- S.B. 139  

 States that a client employer may retain sufficient direction and control over a 

shared employee as is necessary to ensure the quality, adequacy, and safety of the 

goods or services produced or sold in the client employer's business in addition to 

the reasons a client employer retains direction and control listed in continuing law. 

 Makes a PEO not liable for the acts, errors, and omissions of a client employer or a 

shared employee when those acts, errors, and omissions occur under the direction 

and control of the client employer. 

 Makes a client employer not liable for the acts, errors, and omissions of a PEO or a 

shared employee when those acts, errors, and omissions occur under the direction 

and control of the PEO. 

 Prohibits the PEO Law or a PEO agreement from interfering with contractual and 

other obligations. 

 Prohibits a PEO from coemploying an individual who is an independent contractor 

of the client employer or from knowingly misclassifying a shared employee as an 

independent contractor. 

 Makes a client employer solely responsible for the proper classification and 

compliance with all state laws with regard to the classification of an independent 

contractor. 

TABLE OF CONTENTS 
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Financial status information requirements under the bill ......................................................... 5 
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Current law requirements ....................................................................................................... 8 

Reports to the Administrator and the Tax Commissioner ..........................................................10 
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Unemployment compensation ...............................................................................................13 
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Legislative Service Commission -4- S.B. 139  

CONTENT AND OPERATION 

Introduction 

Under continuing law, a "professional employer organization" (PEO) is a sole 

proprietor, partnership, association, limited liability company, or corporation that 

enters into an agreement with one or more client employers for the purpose of 

coemploying (sharing of the responsibilities and liabilities of being an employer) all or 

part of the client employer's workforce at the client employer's work site.  A "client 

employer" is a sole proprietor, partnership, association, limited liability company, or 

corporation that enters into a PEO agreement,1 which is a written contract to coemploy 

employees between a PEO and a client employer with a duration of not less than 12 

months in accordance with the requirements of the PEO Law (R.C. Chapter 4125.), and 

is assigned shared employees by the PEO.  Under the PEO Law, a PEO must register 

with the Administrator of Workers' Compensation to operate in Ohio.  Whoever fails to 

comply with this requirement is guilty of a minor misdemeanor, unless the PEO 

knowingly violates this requirement, in which case the PEO is guilty of a second degree 

misdemeanor.2  Continuing law specifies requirements for registration and reasons for 

which the Administrator may deny or revoke a registration. 

The bill allows multiple PEOs to register as one entity.  A "PEO reporting entity" 

is two or more PEOs that are majority owned or commonly controlled by the same 

entity, parent, or controlling person and that satisfy reporting entity control 

requirements as defined by the Financial Accounting Standards Board and under the 

Generally Accepted Accounting Principles (GAAP).3  The bill does not amend the 

section of law that permits the Administrator to deny or revoke a registration.  It 

appears, then, that if an individual PEO that is a member of a registered PEO reporting 

entity commits any of the actions specified in continuing law that could result in the 

PEO registration being denied or revoked, it is the individual PEO that loses the 

registration, not the PEO reporting entity as a whole.4 

                                                 
1 R.C. 4125.01(A) to (D). 

2 R.C. 4125.05(A) and R.C. 4125.99, not in the bill. 

3 R.C. 4125.01(E). 

4 See R.C. 4125.06, not in the bill. 
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Legislative Service Commission -5- S.B. 139  

PEO registration 

Financial status information requirements under the bill 

Beginning January 1, 2012, a PEO under the bill cannot submit proof of being 

certified by either a nationally recognized organization that certifies professional 

employer organizations or by a government entity approved by the Administrator to 

satisfy the security requirement specified in continuing law.5  Under the bill, beginning 

January 1, 2012, in addition to the security and the information required in (1) to (6) 

under "Current law registration requirements" below, to register in Ohio a PEO also 

must submit a financial statement prepared and audited in accordance with the bill's 

requirements and, if there is any deficit in the working capital required under the bill as 

described below, a bond, irrevocable letter of credit, or securities with a minimum 

market value in an amount sufficient to cover the deficit.6 

A financial statement required for initial registration must be the most recent 

financial statement of the PEO or PEO reporting entity of which the PEO is a member 

and must not be older than 13 months.  For each registration renewal, the PEO must file 

the required financial statement within 180 days after the end of the PEO's or PEO 

reporting entity's fiscal year.  A PEO may apply to the Administrator for an extension 

beyond that time if the PEO provides the Administrator with a letter from the PEO's 

auditor stating the reason for delay and the anticipated completion date.7  A PEO, or a 

PEO reporting entity of which the PEO is a member, must prepare a financial statement 

for registration and registration renewal in accordance with GAAP.  The financial 

statement must clearly demonstrate the PEO's or PEO reporting entity's compliance 

with the financial capacity requirements in the bill and must be unqualified as to the 

going concern status of the PEO or PEO reporting entity.  The financial statement must 

be audited by an independent certified public accountant authorized to practice in the 

jurisdiction in which that accountant is located.  However, if a PEO does not have at 

least 12 months of operating history on which to base an audit, the financial statement 

must be reviewed, rather than audited, by a certified public accountant.8  The bill allows 

a PEO reporting entity, for purposes of satisfying the registration and registration 

renewal requirements, to submit a combined or consolidated financial statement that 

satisfies the bill's requirements.  If the combined or consolidated financial statement 

includes entities that are not PEOs or that are not in the PEO reporting entity, the 

                                                 
5 R.C. 4125.05(D)(2). 

6 R.C. 4125.05(B)(7) and (8) and Section 3. 

7 R.C. 4125.05(I). 

8 R.C. 4125.051(B). 
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controlling entity of the PEO reporting entity that is submitting the consolidated or 

combined financial statement must guarantee that the PEOs of the PEO reporting entity 

have satisfied the requirements for positive working capital as described below and 

must include supplemental combining schedules to guarantee that those requirements 

are satisfied by the PEO or PEO reporting entity.9 

The bill also requires a PEO, or a PEO reporting entity of which the PEO is a 

member, to maintain positive working capital as defined by GAAP.  If a deficit in 

working capital exists at any time, the PEO or the PEO reporting entity must do both of 

the following: 

 Obtain a bond, irrevocable letter of credit, or securities with a minimum 

market value in an amount sufficient to cover the deficit in working 

capital; 

 Submit to the Administrator a quarterly financial statement for each 

calendar quarter during which there is a deficit in working capital, 

accompanied by an attestation of the chief executive officer that all wages, 

taxes, workers' compensation premiums, and employee benefits have 

been paid by the PEO or members of the PEO reporting entity. 

The bond, letter of credit, or securities required above is in addition to the 

security required under continuing law and must be held by a depository designated by 

the Administrator and must secure payment by the PEO of all taxes, wages, benefits, or 

other entitlements due or otherwise pertaining to shared employees, if the PEO does 

not make those payments when due.10 

PEOs in a PEO reporting entity may satisfy the bill's financial requirements on a 

combined or consolidated basis provided that each member of the PEO reporting entity 

guarantees each other members' satisfaction of the requirements regarding positive 

working capital as described above.11 

Prohibition against unrelated PEOs joining together 

The bill prohibits multiple, unrelated PEOs from combining together for 

purposes of obtaining workers' compensation coverage or for forming any type of self-

insurance arrangement available under the PEO Law.  Similarly, the bill prohibits 

                                                 
9 R.C. 4125.051(C). 

10 R.C. 4125.051(A). 

11 R.C. 4125.051(C). 
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multiple, unrelated PEO reporting entities from combining together for purposes of 

obtaining workers' compensation coverage or for forming any type of self-insurance 

arrangement available under the PEO Law.12 

Limited registration 

The bill allows the Administrator, upon terms and for periods that the 

Administrator considers appropriate, to issue a limited registration to a PEO or PEO 

reporting entity that provides all of the following items: 

(1)  A properly executed request for limited registration on a form provided by 

the Administrator; 

(2)  All information and materials required for registration in (1) to (6) under 

"Current law registration requirements" below; 

(3)  Information and documentation necessary to show that the PEO or PEO 

reporting entity satisfies the following criteria: 

 It is domiciled outside of Ohio. 

 It is licensed or registered as a PEO in another state. 

 It does not maintain an office in Ohio. 

 It does not participate in direct solicitations for client employers located or 

domiciled in Ohio. 

 It has 50 or fewer shared employees employed or domiciled in Ohio on 

any given day.13 

Confidentiality and trade secrets 

Under continuing law, except to the extent necessary for the Administrator to 

administer the statutory duties of the Administrator and for employees of Ohio to 

perform their official duties, all records, reports, client lists, and other information 

obtained from a PEO for registration and registration renewal are confidential and must 

be considered trade secrets and must not be published or open to public inspection.  

                                                 
12 R.C. 4125.05(J). 

13 R.C. 4125.05(C). 
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The bill also makes the information received from a PEO reporting entity confidential 

and considers that information a trade secret.14 

Representation 

Continuing law requires the Administrator to adopt rules in accordance with the 

Administrative Procedure Act to administer and enforce the PEO Law.  Under the bill, 

the Administrator may adopt rules for the acceptance of electronic filings in accordance 

with the Uniform Electronic Transactions Act15 for applications, documents, reports, 

and other filings required by the PEO Law.16 

The bill also allows the Administrator to adopt rules allowing an independent 

assurance organization to act on behalf of a PEO in complying with the PEO Law and 

any rules adopted under it.  Those rules must require that the assurance organization be 

approved by the Administrator before acting under the rules and must include 

standards and procedures for that approval.  The rules also must permit a PEO to 

authorize an assurance organization approved by the Administrator to act on behalf of 

the PEO, and the rules must specify certain provisions of the PEO Law that may be 

satisfied by an assurance organization acting with that authority.17 

List of registrants 

The bill requires the Administrator to maintain a list of PEOs and PEO reporting 

entities registered under the PEO Law that is readily available to the public by 

electronic or other means.18 

Current law requirements 

Under continuing law, not later than 30 days after the formation of a PEO, a PEO 

operating in Ohio must register with the Administrator on forms provided by the 

Administrator.  Following initial registration, each PEO must register with the 

Administrator annually on or before December 31.  Initial registration and each annual 

registration renewal must include all of the following: 

                                                 
14 R.C. 4125.05(F). 

15 R.C. Chapter 1306. 

16 R.C. 4125.02. 

17 R.C. 4125.02. 

18 R.C. 4125.05(K). 

Page 34



Legislative Service Commission -9- S.B. 139  

(1)  A list of each of the PEO's client employers current as of the date of 

registration for purposes of initial registration or current as of the date of annual 

registration renewal, or within 14 days of adding or releasing a client, that includes the 

client employer's name, address, federal tax identification number, and Bureau of 

Workers' Compensation (BWC) risk number; 

(2)  A fee as determined by the Administrator in accordance with continuing law 

requirements; 

(3)  The name or names under which the PEO conducts business; 

(4)  The address of the PEO's principal place of business and the address of each 

office it maintains in Ohio; 

(5)  The PEO's taxpayer or employer identification number; 

(6)  A list of each state in which the PEO has operated in the preceding five years, 

and the name, corresponding with each state, under which the PEO operated in each 

state, including any alternative names, names of predecessors, and if known, successor 

business entities.19 

Additionally, continuing law requires the Administrator, with the advice and 

consent of the Bureau of Workers' Compensation Board of Directors, to adopt rules in 

accordance with the Administrative Procedure Act to require, except as otherwise 

specified in continuing law, a PEO to provide security in the form of a bond or letter of 

credit assignable to BWC not to exceed an amount equal to the premiums and 

assessments incurred for the two most recent payroll periods, prior to any discounts or 

dividends, to meet the financial obligations of the PEO pursuant to Ohio's Workers' 

Compensation Law.20  As an alternative to providing security in the form of a bond or 

letter of credit, the Administrator must permit a PEO to make periodic payments of 

prospective premiums and assessments to BWC or to submit proof of being certified by 

either a nationally recognized organization that certifies PEOs or by a government 

entity approved by the Administrator.  A PEO may appeal the amount of the security 

required to the Administrator in accordance with procedures specified in continuing 

law.21 

                                                 
19 R.C. 4125.05(A) and (B). 

20 R.C. Chapters 4121. and 4123. 

21 R.C. 4123.291 and 4125.05(C). 
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Reports to the Administrator and the Tax Commissioner 

The bill requires a PEO to report any transfer of employees between related PEO 

entities or PEO reporting entities to the Administrator within 14 calendar days after the 

date of the transfer on a form prescribed by the Administrator.  The PEO or PEO 

reporting entity must include in the form all client payroll and claim information 

regarding the transferred employees listed in a format specified by the Administrator 

and a notice of all workers' compensation claims that have been reported to the PEO or 

PEO reporting entity in accordance with the internal reporting policies of the PEO or 

PEO reporting entity.22 

Additionally, the bill requires every PEO and every PEO reporting entity to file a 

report with the Tax Commissioner within 30 days after commencing business in Ohio 

or within 30 days after the bill's effective date, whichever is later, that includes all of the 

following information: 

(1)  The name, address, number the employer receives from the Secretary of State 

to do business in Ohio, if applicable, and federal employer identification number of 

each client employer of the PEO or PEO reporting entity; 

(2)  The date that each client employer became a client of the PEO or PEO 

reporting entity; 

(3)  The names and mailing addresses of the chief executive officer and the chief 

financial officer of each client employer for taxation of the client employer.23 

Beginning with the calendar quarter ending after a PEO or PEO reporting entity 

files the initial report required above, and every calendar quarter thereafter, the PEO or 

the PEO reporting entity must file an updated report with the Tax Commissioner.  The 

PEO or PEO reporting entity must file the updated report not later than the last day of 

the month following the end of the calendar quarter and must include all of the 

following information in the report: 

 If an entity became a client employer of the PEO or PEO reporting entity 

at any time during the calendar quarter, all of the information required 

under (1) above for each new client employer; 

 If an entity terminated the PEO agreement between the PEO or PEO 

reporting entity and the entity at any time during the calendar quarter, the 

                                                 
22 R.C. 4125.07. 

23 R.C. 5747.07(J)(1). 

Page 36



Legislative Service Commission -11- S.B. 139  

information described in (1) above for that entity, the date during the 

calendar quarter that the entity ceased being a client of the PEO or PEO 

reporting entity, if applicable, or the date the entity ceased business 

operations in Ohio, if applicable; 

 If the name or mailing address of the chief executive officer or the chief 

financial officer of a client employer has changed since the PEO or PEO 

reporting entity previously submitted the initial or a quarterly report 

under the bill, the updated name or mailing address, or both, of the chief 

executive officer or the chief financial officer, as applicable; 

 If none of the events described immediately above occurred during the 

calendar quarter, a statement of that fact.24 

Similar to failing to file a report under the Income Tax Law25 pursuant to 

continuing law, under the bill a PEO or PEO reporting entity is prohibited from 

knowingly failing to file any return or report required to be filed, or filing or knowingly 

causing to be filed any incomplete, false, or fraudulent return, report, or statement, or 

aiding or abetting another in the filing of any false or fraudulent return, report, or 

statement.  Whoever violates this prohibition is guilty of a fifth degree felony.26 

Employer of record 

Under continuing law, when a client employer enters into a PEO agreement with 

a PEO, the PEO is the employer of record and the succeeding employer for the purposes 

of determining a workers' compensation experience rating pursuant to Ohio's Workers' 

Compensation Law.27  The bill identifies who is or is not the employer of record for a 

shared employer under additional specified circumstances. 

Under the bill, a shared employee under a PEO agreement must not, solely as a 

result of being a shared employee, be considered an employee of the PEO for purposes 

of general liability insurance, fidelity bonds, surety bonds, employer liability not 

otherwise covered by Ohio's Workers' Compensation Law, or liquor liability insurance 

                                                 
24 R.C. 5747.07(J)(2). 

25 R.C. Chapter 5747. 

26 R.C. 5747.19 and 5747.99(A), not in the bill. 

27 R.C. 4125.04(A), not in the bill. 
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carried by the PEO, unless the PEO agreement and applicable prearranged employment 

contract, insurance contract, or bond specifically states otherwise.28 

Tax credits assessments and other economic incentives 

Under the bill, for purposes of determining tax credits and other economic 

incentives that are provided by Ohio or any political subdivision and based on 

employment, shared employees under a PEO agreement must be considered employees 

solely of the client employer.  A client employer must be entitled to the benefit of any 

tax credit, economic incentive, or similar benefit arising as the result of the client 

employer's employment of shared employees.  If the grant or amount of any tax credit, 

economic incentive, or other benefit is based on number of employees, the bill requires 

each client employer be treated as employing only those shared employees coemployed 

by the client employer.  The bill prohibits any shared employees working for other 

client employers of the PEO from being counted as employees for that purpose.  Upon 

request by a client employer or an Ohio agency or department, a PEO must provide 

employment information reasonably required by the agency or department responsible 

for administration of the tax credit or economic incentive and necessary to support any 

request, claim, application, or other action by a client employer seeking the tax credit or 

economic incentive.29 

The bill requires that shared employees whose services are subject to sales tax be 

considered the employees of the client employer for purposes of collecting and levying 

sales tax on the services performed by the shared employee.  Nothing contained in the 

PEO Law relieves a client employer of any sales tax liability with respect to its goods or 

services.  Any tax assessed on a per capita or per employee basis must be assessed 

against the client employer for shared employees and against the PEO for employees of 

the PEO who are not shared employees coemployed with a client employer.  For 

purposes of computing any tax that is imposed or calculated upon the basis of total 

payroll, the PEO must be eligible to use any small business allowance or exemption that 

is available to the client employer for the shared employees.30 

For purposes of a bid, contract, purchase order, or agreement entered into with 

Ohio or any political subdivision, a client employer's status or certification as a small, 

minority-owned, disadvantaged, or woman-owned business enterprise or as a 

                                                 
28 R.C. 4125.041. 

29 R.C. 4125.042(A). 

30 R.C. 4125.042(B) to (D). 
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historically underutilized business must not be affected as a result of the client 

employer entering into a PEO agreement or using the services of a PEO.31 

Unemployment compensation 

The bill requires the Director of Job and Family Services to adopt rules applicable 

to PEOs and PEO reporting entities to address the method in which a PEO or PEO 

reporting entity reports quarterly wages and contributions to the Director for shared 

employees.  The rules must recognize a PEO or PEO reporting entity as the employer of 

record of the shared employees of the PEO or PEO reporting entity for reporting 

purposes; however, the rules may require that each shared employee of a single client 

employer be reported under a separate and unique subaccount of the PEO or PEO 

reporting entity to reflect the experience of the shared employees of that client 

employer.  Additionally, any rule adopted also must include administrative 

requirements that permit a PEO or a PEO reporting entity to transmit any reporting and 

payment data required under the bill collectively as a single filing with the Director.32 

The bill requires the Director to use a subaccount solely to determine experience 

rates for that individual subaccount on an annual basis and must recognize a PEO or 

PEO reporting entity as the employer of record associated with each subaccount.  The 

Director must combine the rate experience that existed on a client employer's account 

prior to entering into a PEO agreement with the experience accumulated as a 

subaccount of the PEO or PEO reporting entity.  The combined experience must remain 

with the client account upon termination of the PEO agreement.33 

Also, under the bill, a PEO or PEO reporting entity must provide a power of 

attorney or other evidence, which evidence may be included as part of a PEO 

agreement, completed by each client employer of the PEO or PEO reporting entity, 

authorizing the PEO or PEO reporting entity to act on behalf of the client employer in 

accordance with the requirements of the Unemployment Compensation Law.34 

Duties and liabilities of PEOs and client employers 

Under the bill, a PEO retains its right of direction and control over a shared 

employee as under continuing law except with regard to professional or licensed 

activities as discussed under "Professional or licensed activities" below and unless 

                                                 
31 R.C. 4125.11. 

32 R.C. 4141.24(K)(1) and (4). 

33 R.C. 4141.24(K)(2). 

34 R.C. 4141.24(K)(3). 
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otherwise agreed to in the PEO agreement.  In addition to the control over a shared 

employee a client employer retains under continuing law, the bill states that a client 

employer may retain sufficient direction and control over a shared employee as is 

necessary to ensure the quality, adequacy, and safety of the goods or services produced 

or sold in the client employer's business.35 

Additionally, under the bill, unless otherwise agreed to in the PEO agreement, 

liability for acts, errors, and omissions must be determined as follows: 

 A PEO is not liable for the acts, errors, and omissions of a client employer 

or a shared employee when those acts, errors, and omissions occur under 

the direction and control of the client employer. 

 A client employer is not liable for the acts, errors, and omissions of a PEO 

or a shared employee when those acts, errors, and omissions occur under 

the direction and control of the PEO. 

The bill states that nothing in the provisions of the bill that distributes liability 

and responsibility between a PEO or a client employer are to be construed to limit any 

liability or obligation specifically agreed to in the PEO agreement.36  The bill also states 

that nothing contained in the PEO Law or in any PEO agreement must do any of the 

following: 

(1)  Diminish, abolish, or remove the rights and obligations of client employers 

and shared employees existing prior to the effective date of the PEO agreement; 

(2)  Affect, modify, or amend any contractual relationship or restrictive covenant 

between a shared employee and any client employer in effect at the time a PEO 

agreement becomes effective; 

(3)  Prohibit or amend any contractual relationship or restrictive covenant 

between a client employer and a shared employee that is entered into after the PEO 

agreement becomes effective; 

(4)  Create any new or additional enforcement right of a shared employee against 

a PEO that is not specifically provided by the professional employer agreement or the 

PEO Law.37 

                                                 
35 R.C. 4125.03(D). 

36 R.C. 4125.03(E) and (F). 

37 R.C. 4125.10. 
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Under the bill a PEO has no responsibility or liability in connection with, or 

arising out of, any contractual relationship or restrictive covenant between a client 

employer and a shared employee unless the PEO has specifically agreed otherwise in 

writing.38 

The bill requires the PEO with whom a shared employee is coemployed to 

provide a list of all of the following information to the client employer upon the written 

request of the client employer within 60 days after receiving that request: 

(1)  All workers' compensation claims associated with that client employer; 

(2)  Compensation and benefits paid and reserves established for each workers' 

compensation claim listed; 

(3)  Any other information available to the professional employer organization 

from the Bureau of Workers' Compensation regarding that client employer. 

The PEO has effectively provided the information required when the information 

is received by the United States postal service, or when the information is personally 

delivered directly to the client employer.39 

Independent contractors 

The bill prohibits a PEO from coemploying an individual who is an independent 

contractor of the client employer or knowingly misclassifying a shared employee as an 

independent contractor.  A client employer is solely responsible for the proper 

classification and compliance with all state laws with regard to the classification of an 

individual as an independent contractor.  The bill defines "independent contractor" as 

an individual who contracts with a client employer to perform labor or services for the 

client employer and who satisfies less than 10 of the 20 criteria listed in the definition of 

"employee" under the Workers' Compensation Law40 or less than 10 of the 20 criteria 

listed in the definition of "employment" under the Unemployment Compensation 

Law.41  The Administrator must adopt rules to administer and enforce this 

requirement.42 

                                                 
38 R.C. 4125.10. 

39 R.C. 4125.03(B) and (C). 

40 R.C. 4123.01(A)(1)(c), not in the bill. 

41 R.C. 4141.01(B)(2)(k), not in the bill. 

42 R.C. 4125.02 and 4125.03(G). 
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Professional or licensed activities 

Continuing law states that nothing in the PEO Law exempts a PEO, client 

employer, or shared employee from any applicable federal, state, or local licensing, 

registration, or certification statutes or regulations.  An individual required to obtain 

and maintain a license, registration, or certification under law and who is a shared 

employee of a PEO and a client employer is an employee of the client employer for 

purposes of obtaining and maintaining the appropriate license, registration, or 

certification as required by law.  A PEO does not engage in any occupation, trade, or 

profession that requires a license, certification, or registration solely by entering into a 

professional employer agreement with a client employer or coemploying a shared 

employee. 

The bill further states that a client employer has the sole right of direction and 

control of the professional or licensed activities of shared employees and of the client 

employer's business.  The shared employees and client employers remain subject to 

regulation by the board, commission, or agency responsible for licensing, registration, 

or certification of the shared employees or client employers.43 
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Members of the Senate Insurance, Commerce and Labor Committee, thank you for the
opportunity to speak to you today in regards to Senate Bi11139, which provides an
important update to the law governing professional employer organizations (PEOs).
PEOs are businesses that partner with existing small to medium-sized businesses to
manage the human resources for these companies, from healthcare to retirement services;
workers' compensation, and other critical benefits. By partnering with a PEO, small
business can focus their resources and talents on their core competencies to maintain and
grow their business.

As I mentioned, professional employer organizations enable clients to cost-effectively
outsource the management of human resources, employee benefits, payroll and workers'
compensation. PEO clients focus on their core competencies to maintain and grow their
bottom line. Businesses contract with a PEO to assume these responsibilities and provide
expertise in human resources management. This allows the PEO client to concentrate on
the operational and revenue-producing side of its operations. A PEO provides integrated
services to effectively manage critical human resource responsibilities and employer risks
for clients.

Regulation of PEOs began in the 125 th Ohio General Assembly through the enactment of
House Bill 183, sponsored by then-Representative Dave Daniels, which enacted statutes
governing the licensing and regulation of professional employer organizations. House
Bill 183 was passed unanimously by both chambers of the Ohio legislature. Since the
Ohio legislature enacted PEO legislation seven years ago, 17 other states have passed
similar PEO licensing statutes. In total, 37 states currently provide licensing and
regulation of PEO's. SB 139 seeks to more closely modernize the statutes by aligning
Ohio's PEO law to that of other states including Ohio's neighbors Indiana, Michigan and
West Virginia. Primarily, the legislation:

Strengthens financial solvency requirements to protect employers and employees
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• Requires annual audited financial statements from PEOs to provide transparency ,
as to the financial health of PEOs.

• Requires PEOs to maintain minimum working capital to protect client business
from unexpected PEO failures

• Requires minimum bonding and financial assurance by PEOs to assure solvency
in the industry

Clarifies statutes to assist competitiveness of businesses serviced by PEOs

• Makes clear that businesses using PEOs are afforded the same economic
development incentives afforded to other businesses of similar standing: tax
credits, small business financing, Minority Business Enterprise (MBE)
designation, etc.

• Ensures that small businesses in a PEO relationship whose services are subject to
taxation are neither advantaged or disadvantaged by virtue of their relationship

Clarifies duties and obligations in the PEO-Client relationship.

• Clarifies that the client is responsible for the direction and control of the licensed
or professional activities of the client and the professional work product and
business activities of the client

• Ensures that a PEO relationship shall not interfere with contractual relationships
or covenants between the client and employee existing prior to or during the
relationship or the client and an outside entity

• Specifies that both PEOs and clients can sponsor benefit plans for their employees

Members of the committee, I appreciate your consideration of Senate Bill 139. This
legislation has the support of the Ohio Chamber of Commerce. It is a common sense,
good business piece of legislation that will allow the PEO industry to thrive in Ohio
while ensuring client companies and employees are protected. I would welcome any
questions that you may have.
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A BILL 

To amend sections 4123.01, 5104.30, 5107.05, 5111.01, and 5115.02 and to enact 

sections 3801.01, 3801.02, 3801.03, and 3801.04 of the Revised Code to require a 

prosecuting attorney to ask the Immigration and Naturalization Service of the United 

States to verify or ascertain the immigration status of an offender who has been 

convicted of or pleaded guilty to a felony, to require a prosecuting attorney if the INS 

informs the prosecutor that the offender is an illegal alien to notify the alleged felon's 

employer, the Department of Job and Family Services, the Registrar of Motor 

Vehicles, and the Secretary of State, to make illegal aliens ineligible for certain state 

public benefits, and to prohibit the Registrar of Motor Vehicles from issuing a driver's 

license to an alleged felon with respect to whom a prosecuting attorney has given 

the Registrar the above notice and require the Registrar to cancel any driver's 

licenses issued to such an alleged felon.  

 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:  

Section 1.  That sections 4123.01, 5104.30, 5107.05, 5111.01, and 5115.02 

be amended and sections 3801.01, 3801.02, 3801.03, and 3801.04 of the Revised 

Code be enacted to read as follows:  

Sec. 3801.01.  As used in this chapter:  

(A) "Alien" means a person who is not a United States citizen or a United 

States national.  

(B) "Illegal alien" means an alien who is deportable, as determined by the 

immigration and naturalization service of the United States, because of one of the 

following:  

(1) The alien entered the United States illegally without the proper 

authorization and documents.  

(2) The alien once entered the United States legally and has since violated the 

terms of the status under which the alien entered the United States.  

(3) The alien once entered the United States legally but has overstayed the 

time limits of the original legal status.  

Sec. 3801.02.  (A) If an individual has been convicted of or pleaded guilty to 

a felony, the prosecuting attorney who prosecuted the offender's case shall request 

the immigration and naturalization service of the United States to verify or ascertain 

the citizenship or immigration status of the offender pursuant to 8 U.S.C. 1373 of the 

federal "Immigration and Nationality Act." If the response of the immigration and 

naturalization service of the United States states that the immigration and 
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naturalization service has determined that the offender is an illegal alien, the 

prosecuting attorney shall make the notifications required under sections 3801.03 

and 3801.04 of the Revised Code. If the response of the immigration and 

naturalization service states that the immigration and naturalization service has not 

determined that the offender is an illegal alien but the prosecuting attorney has 

reasonable cause to believe that the offender is an illegal alien, the prosecuting 

attorney shall contact the immigration and naturalization service and provide the 

immigration and naturalization service with the offender's name, address, and other 

identifying information. If the offender is currently incarcerated in a jail, prison, or 

other place of detention, the prosecuting attorney shall provide the United States 

immigration and naturalization service with the name and location of the jail, prison, 

or other place of detention in which the offender is being held.  

(B) Except as provided by federal law, officials and agencies of this state or of 

political subdivisions of this state are not prohibited or in any way restricted from 

sending to or receiving from the United States immigration and naturalization service 

information relative to an individual's citizenship or immigration status, maintaining 

information relative to the individual's citizenship or immigration status, or 

exchanging information relative to the individual's citizenship or immigration status 

with any other federal, state, or local government official or entity.  

Sec. 3801.03.  If a prosecuting attorney has received a response to a 

request made by the prosecuting attorney under section 3801.02 of the Revised 

Code that states that the immigration and naturalization service of the United States 

has determined that the offender is an illegal alien, the prosecuting attorney shall 

notify the offender's employer, if the offender is employed, that the employment of 

the individual may violate 8 U.S.C. 1324a of the United States "Immigration and 

Nationality Act," 8 U.S.C. 1101 et seq., as amended.  

Sec. 3801.04.  (A) If a prosecuting attorney has received a response to a 

request made by the prosecuting attorney under section 3801.02 of the Revised 

Code that states that the immigration and naturalization service of the United States 

has determined that the offender is an illegal alien, the prosecuting attorney shall 

notify the department of job and family services. The notification shall include the 

offender's name, address, and any other identifying information in the possession of 

the prosecuting attorney. The department of job and family services shall notify the 

offender that the department will not provide to the offender unemployment 

compensation benefits under Chapter 4141. of the Revised Code, supplemental 

nutrition assistance program benefits under sections 5101.54 to 5101.544 of the 

Revised Code, children's health insurance program benefits under section 5101.50 to 

5101.53 of the Revised Code, or other benefits administered by the department. The 

department shall provide to the offender any of these benefits if the offender is 

eligible for the benefit under another section of the Revised Code and shall amend 

the notification to the offender as appropriate.  

(B) If a prosecuting attorney has received a response to a request made by 

the prosecuting attorney under section 3801.02 of the Revised Code that states that 

the immigration and naturalization service of the United States has determined that 

the offender is an illegal alien, the prosecuting attorney shall notify the registrar of 

motor vehicles. The notification shall include the offender's name, address, and any 

other identifying information in the possession of the prosecuting attorney. The 

registrar shall notify the offender that the registrar will not issue a temporary 

instruction permit, a driver's license, or commercial driver's license to the offender 

and will cancel any driver's or commercial driver's license that has been issued to the 

offender.  

(C)(1) If a prosecuting attorney has received a response to a request made 

by the prosecuting attorney under section 3801.02 of the Revised Code that states 
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that the immigration and naturalization service of the United States has determined 

that the offender is an illegal alien, the prosecuting attorney shall notify the 

secretary of state. The notification shall include the offender's name, address, and 

any other information in the possession of the prosecuting attorney.  

(2) If the offender is a registered elector, the offender's registration shall be 

canceled pursuant to section 3503.21 of the Revised Code. A board of elections shall 

not register the offender as an elector.  

(3) The secretary of state shall investigate whether the offender has voted in 

an election while the offender was not a legally qualified elector in violation of section 

3599.12 of the Revised Code.  

Sec. 4123.01.  As used in this chapter:  

(A)(1) "Employee" means:  

(a) Every person in the service of the state, or of any county, municipal 

corporation, township, or school district therein, including regular members of 

lawfully constituted police and fire departments of municipal corporations and 

townships, whether paid or volunteer, and wherever serving within the state or on 

temporary assignment outside thereof, and executive officers of boards of education, 

under any appointment or contract of hire, express or implied, oral or written, 

including any elected official of the state, or of any county, municipal corporation, or 

township, or members of boards of education.  

As used in division (A)(1)(a) of this section, the term "employee" includes the 

following persons when responding to an inherently dangerous situation that calls for 

an immediate response on the part of the person, regardless of whether the person 

is within the limits of the jurisdiction of the person's regular employment or 

voluntary service when responding, on the condition that the person responds to the 

situation as the person otherwise would if the person were on duty in the person's 

jurisdiction:  

(i) Off-duty peace officers. As used in division (A)(1)(a)(i) of this section, 

"peace officer" has the same meaning as in section 2935.01 of the Revised Code.  

(ii) Off-duty firefighters, whether paid or volunteer, of a lawfully constituted 

fire department.  

(iii) Off-duty first responders, emergency medical technicians-basic, 

emergency medical technicians-intermediate, or emergency medical technicians-

paramedic, whether paid or volunteer, of an ambulance service organization or 

emergency medical service organization pursuant to Chapter 4765. of the Revised 

Code.  

(b) Every person in the service of any person, firm, or private corporation, 

including any public service corporation, that (i) employs one or more persons 

regularly in the same business or in or about the same establishment under any 

contract of hire, express or implied, oral or written, including legal aliens and minors, 

household workers who earn one hundred sixty dollars or more in cash in any 

calendar quarter from a single household and casual workers who earn one hundred 

sixty dollars or more in cash in any calendar quarter from a single employer, or (ii) is 

bound by any such contract of hire or by any other written contract, to pay into the 

state insurance fund the premiums provided by this chapter.  

(c) Every person who performs labor or provides services pursuant to a 

construction contract, as defined in section 4123.79 of the Revised Code, if at least 

ten of the following criteria apply:  

(i) The person is required to comply with instructions from the other 

contracting party regarding the manner or method of performing services;  

(ii) The person is required by the other contracting party to have particular 

training;  
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(iii) The person's services are integrated into the regular functioning of the 

other contracting party;  

(iv) The person is required to perform the work personally;  

(v) The person is hired, supervised, or paid by the other contracting party;  

(vi) A continuing relationship exists between the person and the other 

contracting party that contemplates continuing or recurring work even if the work is 

not full time;  

(vii) The person's hours of work are established by the other contracting 

party;  

(viii) The person is required to devote full time to the business of the other 

contracting party;  

(ix) The person is required to perform the work on the premises of the other 

contracting party;  

(x) The person is required to follow the order of work set by the other 

contracting party;  

(xi) The person is required to make oral or written reports of progress to the 

other contracting party;  

(xii) The person is paid for services on a regular basis such as hourly, weekly, 

or monthly;  

(xiii) The person's expenses are paid for by the other contracting party;  

(xiv) The person's tools and materials are furnished by the other contracting 

party;  

(xv) The person is provided with the facilities used to perform services;  

(xvi) The person does not realize a profit or suffer a loss as a result of the 

services provided;  

(xvii) The person is not performing services for a number of employers at the 

same time;  

(xviii) The person does not make the same services available to the general 

public;  

(xix) The other contracting party has a right to discharge the person;  

(xx) The person has the right to end the relationship with the other 

contracting party without incurring liability pursuant to an employment contract or 

agreement.  

Every person in the service of any independent contractor or subcontractor 

who has failed to pay into the state insurance fund the amount of premium 

determined and fixed by the administrator of workers' compensation for the person's 

employment or occupation or if a self-insuring employer has failed to pay 

compensation and benefits directly to the employer's injured and to the dependents 

of the employer's killed employees as required by section 4123.35 of the Revised 

Code, shall be considered as the employee of the person who has entered into a 

contract, whether written or verbal, with such independent contractor unless such 

employees or their legal representatives or beneficiaries elect, after injury or death, 

to regard such independent contractor as the employer.  

(d) Every person to whom all of the following apply:  

(i) The person is a resident of a state other than this state and is covered by 

that other state's workers' compensation law;  

(ii) The person performs labor or provides services for that person's employer 

while temporarily within this state;  

(iii) The laws of that other state do not include the provisions described in 

division (H)(4) of section 4123.54 of the Revised Code.  

(2) "Employee" does not mean any of the following:  

(a) A duly ordained, commissioned, or licensed minister or assistant or 

associate minister of a church in the exercise of ministry;  
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(b) Any officer of a family farm corporation;  

(c) An individual incorporated as a corporation; or  

(d) An illegal alien, as defined in section 3801.01 of the Revised Code;  

(d)(e) An individual who otherwise is an employee of an employer but who 

signs the waiver and affidavit specified in section 4123.15 of the Revised Code on 

the condition that the administrator has granted a waiver and exception to the 

individual's employer under section 4123.15 of the Revised Code.  

Any employer may elect to include as an "employee" within this chapter, any 

person excluded from the definition of "employee" pursuant to division (A)(2) of this 

section. If an employer is a partnership, sole proprietorship, individual incorporated 

as a corporation, or family farm corporation, such employer may elect to include as 

an "employee" within this chapter, any member of such partnership, the owner of 

the sole proprietorship, the individual incorporated as a corporation, or the officers of 

the family farm corporation. In the event of an election, the employer shall serve 

upon the bureau of workers' compensation written notice naming the persons to be 

covered, include such employee's remuneration for premium purposes in all future 

payroll reports, and no person excluded from the definition of "employee" pursuant 

to division (A)(2) of this section, proprietor, individual incorporated as a corporation, 

or partner shall be deemed an employee within this division until the employer has 

served such notice.  

For informational purposes only, the bureau shall prescribe such language as 

it considers appropriate, on such of its forms as it considers appropriate, to advise 

employers of their right to elect to include as an "employee" within this chapter a 

sole proprietor, any member of a partnership, an individual incorporated as a 

corporation, the officers of a family farm corporation, or a person excluded from the 

definition of "employee" under division (A)(2) of this section, that they should check 

any health and disability insurance policy, or other form of health and disability plan 

or contract, presently covering them, or the purchase of which they may be 

considering, to determine whether such policy, plan, or contract excludes benefits for 

illness or injury that they might have elected to have covered by workers' 

compensation.  

(B) "Employer" means:  

(1) The state, including state hospitals, each county, municipal corporation, 

township, school district, and hospital owned by a political subdivision or subdivisions 

other than the state;  

(2) Every person, firm, professional employer organization as defined in 

section 4125.01 of the Revised Code, and private corporation, including any public 

service corporation, that (a) has in service one or more employees or shared 

employees regularly in the same business or in or about the same establishment 

under any contract of hire, express or implied, oral or written, or (b) is bound by any 

such contract of hire or by any other written contract, to pay into the insurance fund 

the premiums provided by this chapter.  

All such employers are subject to this chapter. Any member of a firm or 

association, who regularly performs manual labor in or about a mine, factory, or 

other establishment, including a household establishment, shall be considered an 

employee in determining whether such person, firm, or private corporation, or public 

service corporation, has in its service, one or more employees and the employer 

shall report the income derived from such labor to the bureau as part of the payroll 

of such employer, and such member shall thereupon be entitled to all the benefits of 

an employee.  

(C) "Injury" includes any injury, whether caused by external accidental means 

or accidental in character and result, received in the course of, and arising out of, 

the injured employee's employment. "Injury" does not include:  
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(1) Psychiatric conditions except where the claimant's psychiatric conditions 

have arisen from an injury or occupational disease sustained by that claimant or 

where the claimant's psychiatric conditions have arisen from sexual conduct in which 

the claimant was forced by threat of physical harm to engage or participate;  

(2) Injury or disability caused primarily by the natural deterioration of tissue, 

an organ, or part of the body;  

(3) Injury or disability incurred in voluntary participation in an employer-

sponsored recreation or fitness activity if the employee signs a waiver of the 

employee's right to compensation or benefits under this chapter prior to engaging in 

the recreation or fitness activity;  

(4) A condition that pre-existed an injury unless that pre-existing condition is 

substantially aggravated by the injury. Such a substantial aggravation must be 

documented by objective diagnostic findings, objective clinical findings, or objective 

test results. Subjective complaints may be evidence of such a substantial 

aggravation. However, subjective complaints without objective diagnostic findings, 

objective clinical findings, or objective test results are insufficient to substantiate a 

substantial aggravation.  

(D) "Child" includes a posthumous child and a child legally adopted prior to 

the injury.  

(E) "Family farm corporation" means a corporation founded for the purpose of 

farming agricultural land in which the majority of the voting stock is held by and the 

majority of the stockholders are persons or the spouse of persons related to each 

other within the fourth degree of kinship, according to the rules of the civil law, and 

at least one of the related persons is residing on or actively operating the farm, and 

none of whose stockholders are a corporation. A family farm corporation does not 

cease to qualify under this division where, by reason of any devise, bequest, or the 

operation of the laws of descent or distribution, the ownership of shares of voting 

stock is transferred to another person, as long as that person is within the degree of 

kinship stipulated in this division.  

(F) "Occupational disease" means a disease contracted in the course of 

employment, which by its causes and the characteristics of its manifestation or the 

condition of the employment results in a hazard which distinguishes the employment 

in character from employment generally, and the employment creates a risk of 

contracting the disease in greater degree and in a different manner from the public 

in general.  

(G) "Self-insuring employer" means an employer who is granted the privilege 

of paying compensation and benefits directly under section 4123.35 of the Revised 

Code, including a board of county commissioners for the sole purpose of constructing 

a sports facility as defined in section 307.696 of the Revised Code, provided that the 

electors of the county in which the sports facility is to be built have approved 

construction of a sports facility by ballot election no later than November 6, 1997.  

(H) "Public employer" means an employer as defined in division (B)(1) of this 

section.  

(I) "Sexual conduct" means vaginal intercourse between a male and female; 

anal intercourse, fellatio, and cunnilingus between persons regardless of gender; and, 

without privilege to do so, the insertion, however slight, of any part of the body or 

any instrument, apparatus, or other object into the vaginal or anal cavity of another. 

Penetration, however slight, is sufficient to complete vaginal or anal intercourse.  

(J) "Other-states' insurer" means an insurance company that is authorized to 

provide workers' compensation insurance coverage in any of the states that permit 

employers to obtain insurance for workers' compensation claims through insurance 

companies.  
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(K) "Other-states' coverage" means insurance coverage purchased by an 

employer for workers' compensation claims that arise in a state or states other than 

this state and that are filed by the employees of the employer or those employee's 

dependents, as applicable, in that other state or those other states.  

Sec. 5104.30.  (A) The department of job and family services is hereby 

designated as the state agency responsible for administration and coordination of 

federal and state funding for publicly funded child care in this state. Publicly funded 

child care shall be provided to the following:  

(1) Recipients of transitional child care as provided under section 5104.34 of 

the Revised Code;  

(2) Participants in the Ohio works first program established under Chapter 

5107. of the Revised Code;  

(3) Individuals who would be participating in the Ohio works first program if 

not for a sanction under section 5107.16 of the Revised Code and who continue to 

participate in a work activity, developmental activity, or alternative work activity 

pursuant to an assignment under section 5107.42 of the Revised Code;  

(4) A family receiving publicly funded child care on October 1, 1997, until the 

family's income reaches one hundred fifty per cent of the federal poverty line;  

(5) Subject to available funds, other individuals determined eligible in 

accordance with rules adopted under section 5104.38 of the Revised Code.  

The department shall apply to the United States department of health and 

human services for authority to operate a coordinated program for publicly funded 

child care, if the director of job and family services determines that the application is 

necessary. For purposes of this section, the department of job and family services 

may enter into agreements with other state agencies that are involved in regulation 

or funding of child care. The department shall consider the special needs of migrant 

workers when it administers and coordinates publicly funded child care and shall 

develop appropriate procedures for accommodating the needs of migrant workers for 

publicly funded child care.  

(B)(1) The department of job and family services shall distribute state and 

federal funds for publicly funded child care, including appropriations of state funds 

for publicly funded child care and appropriations of federal funds available under the 

child care block grant act, Title IV-A, and Title XX. The department may use any 

state funds appropriated for publicly funded child care as the state share required to 

match any federal funds appropriated for publicly funded child care.  

(2) The department shall not use state funds to provide publicly funded child 

care to illegal aliens or to the families of illegal aliens.  

(C) In the use of federal funds available under the child care block grant act, 

all of the following apply:  

(1) The department may use the federal funds to hire staff to prepare any 

rules required under this chapter and to administer and coordinate federal and state 

funding for publicly funded child care.  

(2) Not more than five per cent of the aggregate amount of the federal funds 

received for a fiscal year may be expended for administrative costs.  

(3) The department shall allocate and use at least four per cent of the federal 

funds for the following:  

(a) Activities designed to provide comprehensive consumer education to 

parents and the public;  

(b) Activities that increase parental choice;  

(c) Activities, including child care resource and referral services, designed to 

improve the quality, and increase the supply, of child care;  

(d) Establishing a voluntary child day-care center quality-rating program in 

which participation in the program may allow a child day-care center to be eligible 
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for grants, technical assistance, training, or other assistance and become eligible for 

unrestricted monetary awards for maintaining a quality rating.  

(4) The department shall ensure that the federal funds will be used only to 

supplement, and will not be used to supplant, federal, state, and local funds 

available on the effective date of the child care block grant act for publicly funded 

child care and related programs. If authorized by rules adopted by the department 

pursuant to section 5104.42 of the Revised Code, county departments of job and 

family services may purchase child care from funds obtained through any other 

means.  

(D) The department shall encourage the development of suitable child care 

throughout the state, especially in areas with high concentrations of recipients of 

public assistance and families with low incomes. The department shall encourage the 

development of suitable child care designed to accommodate the special needs of 

migrant workers. On request, the department, through its employees or contracts 

with state or community child care resource and referral service organizations, shall 

provide consultation to groups and individuals interested in developing child care. 

The department of job and family services may enter into interagency agreements 

with the department of education, the board of regents, the department of 

development, and other state agencies and entities whenever the cooperative efforts 

of the other state agencies and entities are necessary for the department of job and 

family services to fulfill its duties and responsibilities under this chapter.  

The department shall develop and maintain a registry of persons providing 

child care. The director shall adopt rules pursuant to Chapter 119. of the Revised 

Code establishing procedures and requirements for the registry's administration.  

(E)(1) The director shall adopt rules in accordance with Chapter 119. of the 

Revised Code establishing both of the following:  

(a) Reimbursement ceilings for providers of publicly funded child care not 

later than the first day of July in each odd-numbered year;  

(b) A procedure for reimbursing and paying providers of publicly funded child 

care.  

(2) In establishing reimbursement ceilings under division (E)(1)(a) of this 

section, the director shall do all of the following:  

(a) Use the information obtained under division (B)(3) of section 5104.04 of 

the Revised Code;  

(b) Establish an enhanced reimbursement ceiling for providers who provide 

child care for caretaker parents who work nontraditional hours;  

(c) For a type B family day-care home provider that has received limited 

certification pursuant to rules adopted under division (G)(1) of section 5104.011 of 

the Revised Code, establish a reimbursement ceiling that is the following:  

(i) If the provider is a person described in division (G)(1)(a)(i) of section 

5104.011 of the Revised Code, seventy-five per cent of the reimbursement ceiling 

that applies to a type B family day-care home certified by the same county 

department of job and family services pursuant to section 5104.11 of the Revised 

Code;  

(ii) If the provider is a person described in division (G)(1)(a)(ii) of section 

5104.011 of the Revised Code, sixty per cent of the reimbursement ceiling that 

applies to a type B family day-care home certified by the same county department 

pursuant to section 5104.11 of the Revised Code.  

(3) In establishing reimbursement ceilings under division (E)(1)(a) of this 

section, the director may establish different reimbursement ceilings based on any of 

the following:  

(a) Geographic location of the provider;  

(b) Type of care provided;  
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(c) Age of the child served;  

(d) Special needs of the child served;  

(e) Whether the expanded hours of service are provided;  

(f) Whether weekend service is provided;  

(g) Whether the provider has exceeded the minimum requirements of state 

statutes and rules governing child care;  

(h) Any other factors the director considers appropriate.  

(F) The director shall adopt rules in accordance with Chapter 119. of the 

Revised Code to implement the voluntary child day-care center quality-rating 

program described in division (C)(3)(d) of this section.  

(G) As used in this section, "illegal alien" has the same meaning as in section 

3801.01 of the Revised Code.  

Sec. 5107.05.  The director of job and family services shall adopt rules to 

implement this chapter. The rules shall be consistent with Title IV-A, Title IV-D, 

federal regulations, state law, the Title IV-A state plan submitted to the United 

States secretary of health and human services under section 5101.80 of the Revised 

Code, amendments to the plan, and waivers granted by the United States secretary. 

Rules governing eligibility, program participation, and other applicant and participant 

requirements shall be adopted in accordance with Chapter 119. of the Revised Code. 

Rules governing financial and other administrative requirements applicable to the 

department of job and family services and county departments of job and family 

services shall be adopted in accordance with section 111.15 of the Revised Code.  

(A) The rules shall specify, establish, or govern all of the following:  

(1) A payment standard for Ohio works first based on federal and state 

appropriations that is increased in accordance with section 5107.04 of the Revised 

Code;  

(2) For the purpose of section 5107.04 of the Revised Code, the method of 

determining the amount of cash assistance an assistance group receives under Ohio 

works first;  

(3) Requirements for initial and continued eligibility for Ohio works first, 

including requirements regarding income, citizenship, age, residence, and assistance 

group composition;  

(4) For the purpose of section 5107.12 of the Revised Code, application and 

verification procedures, including the minimum information an application must 

contain;  

(5) The extent to which a participant of Ohio works first must notify, pursuant 

to section 5107.12 of the Revised Code, a county department of job and family 

services of additional income not previously reported to the county department;  

(6) For the purpose of section 5107.16 of the Revised Code, all of the 

following:  

(a) Standards for the determination of good cause for failure or refusal to 

comply in full with a provision of a self-sufficiency contract;  

(b) The compliance form a member of an assistance group may complete to 

indicate willingness to come into full compliance with a provision of a self-sufficiency 

contract;  

(c) The manner by which the compliance form is to be completed and 

provided to a county department of job and family services.  

(7) The department of job and family services providing written notice of a 

sanction under section 5107.161 of the Revised Code;  

(8) For the purpose of division (A)(2) of section 5107.17 of the Revised Code, 

the period of time by which a county department of job and family services is to 

receive a compliance form established in rules adopted under division (A)(6)(b) of 

this section;  
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(9) Requirements for the collection and distribution of support payments 

owed participants of Ohio works first pursuant to section 5107.20 of the Revised 

Code;  

(10) For the purpose of section 5107.22 of the Revised Code, what 

constitutes cooperating in establishing a minor child's paternity or establishing, 

modifying, or enforcing a child support order and good cause for failure or refusal to 

cooperate;  

(11) The requirements governing the LEAP program, including the definitions 

of "equivalent of a high school diploma" and "good cause," and the incentives 

provided under the LEAP program;  

(12) If the director implements section 5107.301 of the Revised Code, the 

requirements governing the award provided under that section, including the form 

that the award is to take and requirements an individual must satisfy to receive the 

award;  

(13) Circumstances under which a county department of job and family 

services may exempt a minor head of household or adult from participating in a work 

activity or developmental activity for all or some of the weekly hours otherwise 

required by section 5107.43 of the Revised Code.  

(14) The maximum amount of time the department will subsidize positions 

created by state agencies and political subdivisions under division (C) of section 

5107.52 of the Revised Code;  

(15) The implementation of sections 5107.71 to 5107.717 of the Revised 

Code by county departments of job and family services;  

(16) A domestic violence screening process to be used for the purpose of 

division (A) of section 5107.71 of the Revised Code;  

(17) The minimum frequency with which county departments of job and 

family services must redetermine a member of an assistance group's need for a 

waiver issued under section 5107.714 of the Revised Code.  

(B) The rules adopted under division (A)(3) of this section regarding income 

shall specify what is countable income, gross earned income, and gross unearned 

income for the purpose of section 5107.10 of the Revised Code.  

The rules adopted under division (A)(3) of this section regarding eligibility 

requirements shall state that illegal aliens are not eligible to participate in Ohio 

works first.  

The rules adopted under division (A)(10) of this section shall be consistent 

with 42 U.S.C. 654(29).  

The rules adopted under division (A)(13) of this section shall specify that the 

circumstances include that a school or place of work is closed due to a holiday or 

weather or other emergency and that an employer grants the minor head of 

household or adult leave for illness or earned vacation.  

(C) The rules may provide that a county department of job and family 

services is not required to take action under section 5107.76 of the Revised Code to 

recover an erroneous payment that is below an amount the department specifies.  

(D) As used in this section, "illegal alien" has the same meaning as in section 

3801.01 of the Revised Code.  

Sec. 5111.01.  As used in this chapter, "medical assistance program" or 

"medicaid" means the program that is authorized by this chapter and provided by 

the department of job and family services under this chapter, Title XIX of the "Social 

Security Act," 79 Stat. 286 (1965), 42 U.S.C.A. 1396, as amended, and the waivers 

of Title XIX requirements granted to the department by the centers for medicare and 

medicaid services of the United States department of health and human services.  

The department of job and family services shall act as the single state agency 

to supervise the administration of the medicaid program. As the single state agency, 
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the department shall comply with 42 C.F.R. 431.10(e). The department's rules 

governing medicaid are binding on other agencies that administer components of the 

medicaid program. No agency may establish, by rule or otherwise, a policy governing 

medicaid that is inconsistent with a medicaid policy established, in rule or otherwise, 

by the director of job and family services.  

(A) The department of job and family services may provide medical 

assistance under the medicaid program as long as federal funds are provided for 

such assistance, to the following:  

(1) Families with children that meet either of the following conditions:  

(a) The family meets the income, resource, and family composition 

requirements in effect on July 16, 1996, for the former aid to dependent children 

program as those requirements were established by Chapter 5107. of the Revised 

Code, federal waivers granted pursuant to requests made under former section 

5101.09 of the Revised Code, and rules adopted by the department or any changes 

the department makes to those requirements in accordance with paragraph (a)(2) of 

section 114 of the "Personal Responsibility and Work Opportunity Reconciliation Act 

of 1996," 110 Stat. 2177, 42 U.S.C.A. 1396u-1, for the purpose of implementing 

section 5111.0120 of the Revised Code. An adult loses eligibility for medicaid under 

division (A)(1)(a) of this section pursuant to division (E) of section 5107.16 of the 

Revised Code.  

(b) The family does not meet the requirements specified in division (A)(1)(a) 

of this section but is eligible for medicaid pursuant to section 5101.18 of the Revised 

Code.  

(2) Aged, blind, and disabled persons who meet the following conditions:  

(a) Receive federal aid under Title XVI of the "Social Security Act," or are 

eligible for but are not receiving such aid, provided that the income from all other 

sources for individuals with independent living arrangements shall not exceed one 

hundred seventy-five dollars per month. The income standards hereby established 

shall be adjusted annually at the rate that is used by the United States department 

of health and human services to adjust the amounts payable under Title XVI.  

(b) Do not receive aid under Title XVI, but meet any of the following criteria:  

(i) Would be eligible to receive such aid, except that their income, other than 

that excluded from consideration as income under Title XVI, exceeds the maximum 

under division (A)(2)(a) of this section, and incurred expenses for medical care, as 

determined under federal regulations applicable to section 209(b) of the "Social 

Security Amendments of 1972," 86 Stat. 1381, 42 U.S.C.A. 1396a(f), as amended, 

equal or exceed the amount by which their income exceeds the maximum under 

division (A)(2)(a) of this section;  

(ii) Received aid for the aged, aid to the blind, or aid for the permanently and 

totally disabled prior to January 1, 1974, and continue to meet all the same eligibility 

requirements;  

(iii) Are eligible for medicaid pursuant to section 5101.18 of the Revised Code.  

(3) Persons to whom federal law requires, as a condition of state participation 

in the medicaid program, that medicaid be provided;  

(4) Persons under age twenty-one who meet the income requirements for the 

Ohio works first program established under Chapter 5107. of the Revised Code but 

do not meet other eligibility requirements for the program. The director shall adopt 

rules in accordance with Chapter 119. of the Revised Code specifying which Ohio 

works first requirements shall be waived for the purpose of providing medicaid 

eligibility under division (A)(4) of this section.  

(B) If sufficient funds are appropriated for the medicaid program, the 

department may provide medical assistance under the medicaid program to persons 
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in groups designated by federal law as groups to which a state, at its option, may 

provide medical assistance under the medicaid program.  

(C) The department may expand eligibility for the medicaid program to 

include individuals under age nineteen with family incomes at or below one hundred 

fifty per cent of the federal poverty guidelines, except that the eligibility expansion 

shall not occur unless the department receives the approval of the federal 

government. The department may implement the eligibility expansion authorized 

under this division on any date selected by the department, but not sooner than 

January 1, 1998.  

(D) In addition to any other authority or requirement to adopt rules under 

this chapter, the director may adopt rules in accordance with section 111.15 of the 

Revised Code as the director considers necessary to establish standards, procedures, 

and other requirements regarding the provision of medical assistance under the 

medicaid program. The rules may establish requirements to be followed in applying 

for medicaid, making determinations of eligibility for medicaid, and verifying 

eligibility for medicaid. The rules may include special conditions as the department 

determines appropriate for making applications, determining eligibility, and verifying 

eligibility for any medical assistance that the department may provide under the 

medicaid program pursuant to division (C) of this section and section 5111.014 or 

5111.0120 of the Revised Code.  

(E) Notwithstanding divisions (A) and (B) of this section, the department shall 

not provide medical assistance under the medicaid program to illegal aliens or to the 

families of illegal aliens.  

Sec. 5115.02.  (A) An individual is not eligible for disability financial 

assistance under this chapter if any of the following apply:  

(1) The individual is eligible to participate in the Ohio works first program 

established under Chapter 5107. of the Revised Code; eligible to receive 

supplemental security income provided pursuant to Title XVI of the "Social Security 

Act," 86 Stat. 1475 (1972), 42 U.S.C. 1383, as amended; or eligible to participate in 

or receive assistance through another state or federal program that provides 

financial assistance similar to disability financial assistance, as determined by the 

director of job and family services;  

(2) The individual is ineligible to participate in the Ohio works first program 

because of any of the following:  

(a) The time limit established by section 5107.18 of the Revised Code;  

(b) Failure to comply with an application or verification procedure;  

(c) The fraud control provisions of section 5101.83 of the Revised Code or the 

fraud control program established pursuant to 45 C.F.R. 235.112, as in effect July 1, 

1996;  

(d) The self-sufficiency contract provisions of sections 5107.14 and 5107.16 

of the Revised Code;  

(e) The minor parent provisions of section 5107.24 of the Revised Code;  

(f) The provisions of section 5107.26 of the Revised Code regarding 

termination of employment without just cause.  

(3) The individual, or any of the other individuals included in determining the 

individual's eligibility, is involved in a strike, as defined in section 5107.10 of the 

Revised Code;  

(4) For the purpose of avoiding consideration of property in determinations of 

the individual's eligibility for disability financial assistance or a greater amount of 

assistance, the individual has transferred property during the two years preceding 

application for or most recent redetermination of eligibility for disability assistance;  
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(5) The individual is a child and does not live with the child's parents, 

guardians, or other persons standing in place of parents, unless the child is 

emancipated by being married, by serving in the armed forces, or by court order;  

(6) The individual reside resides in a county home, city infirmary, jail, or 

public institution;  

(7) The individual is a fugitive felon as defined in section 5101.26 of the 

Revised Code;  

(8) The individual is violating a condition of probation, a community control 

sanction, parole, or a post-release control sanction imposed under federal or state 

law.  

(9) The individual is an illegal alien.  

(B)(1) As used in division (B)(2) of this section, "assistance group" has the 

same meaning as in section 5107.02 of the Revised Code.  

(2) Ineligibility under division (A)(2)(c) or (d) of this section applies as 

follows:  

(a)(1) In the case of an individual who is under eighteen years of age, the 

individual is ineligible only if the individual caused the assistance group to be 

ineligible to participate in the Ohio works first program or resides with an individual 

eighteen years of age or older who was a member of the same ineligible assistance 

group.  

(b)(2) In the case of an individual who is eighteen years of age or older, the 

individual is ineligible regardless of whether the individual caused the assistance 

group to be ineligible to participate in the Ohio works first program.  

(C) As used in this section:  

(1) "Assistance group" has the same meaning as in section 5107.02 of the 

Revised Code.  

(2) "Illegal alien" has the same meaning as in section 3801.01 of the Revised 

Code.  

Section 2. That existing sections 4123.01, 5104.30, 5107.05, 5111.01, and 5115.02 

of the Revised Code are hereby repealed. 
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Agenda

– What is NCCI? What does NCCI do?

– Overview of different state models for providing 
workers compensation to employers

– Considerations for states looking at changing from 
one model to another

– Review of two states which changed their model and 
the results that followed

2© Copyright 2011 National Council on Compensation Insurance, Inc. 
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What is NCCI? What does NCCI do?

3© Copyright 2011 National Council on Compensation Insurance, Inc. 
All Rights Reserved.  

What is NCCI?

• Organized 80 years ago at urging of predecessor to NAIC

• Membership organization operating under not-for-profit 
philosophy 

• Providing services to more than 900 reporting organizations 

• Operating in 40 states (see Appendix)

• Fees for NCCI services are paid for by carriers 

4© Copyright 2011National Council on Compensation Insurance, Inc. 
All Rights Reserved.  
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What does NCCI do?

Works with the states to develop and maintain a 
uniform infrastructure in states with competitive 
market structure

Statistical Agent Services
– Collection and validation of various types of data
– Summarizing data and providing reports to regulators

Advisory/Rating Bureau Services
– Filing of rates & rating values
– Production of experience mods
– Develop/Maintain classification system
– Develop/Maintain state specific programs
– Regulatory & legislative reform analysis
– Residual market services

5© Copyright 2011 National Council on Compensation Insurance, Inc. 
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Overview of Different 
State Models for Providing Workers 

Compensation to Employers

6© Copyright 2011 National Council on Compensation Insurance, Inc. 
All Rights Reserved.  
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Exclusive State Fund States

State Fund 
Writes all of Workers 

Compensation Insurance*

*Some state funds do allow employers to self-
insure    

7© Copyright 2011 National Council on Compensation Insurance, Inc. 
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Competitive State Fund States –
State Fund is Market of Last Resort

State Fund

Self-InsuredPrivate Carrier

8© Copyright 2011 National Council on Compensation Insurance, Inc. 
All Rights Reserved.  
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Competitive State Fund States with 
Separate Market of Last Resort

State Fund

Self-
Insured

Residual Market

Private 
Carrier

9© Copyright 2011 National Council on Compensation Insurance, Inc. 
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Current Landscape On State Funds
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Common Characteristics of 
Competitive State Funds

– Most are either required to use or voluntarily use 
workers compensation infrastructure used by private 
carriers

– Most are subject to same regulatory requirements as 
private companies

– Most do not pay federal income taxes (the IRS 
exempts state funds that operate as the carrier of 
last resort from federal income tax)

11© Copyright 2011 National Council on Compensation Insurance, Inc. 
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Variations Among 
Competitive State Funds

– Some have expanded beyond state lines and write 
workers compensation in other states (for example, 
MN, ME)

– Some may be considered quasi-governmental, 
meaning there is some government oversight such 
as the Governor appoints board of directors (for 
example, MD, TX)

– Residual market may be covered by the state fund or 
may be covered by a separate mechanism

12© Copyright 2011 National Council on Compensation Insurance, Inc. 
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Residual Market AKA Assigned Risk 
Plan or Market of Last Resort

• For employers unable to secure insurance through ordinary 
methods
– Hazardous occupations 
– Employers with poor loss experience
– Employers with no loss experience (start-ups)

• Usually requires at least two declinations from writers of 
workers compensation

• All workers compensation writers participate by either taking 
assignments or accepting responsibility for Plan profits/losses

13© Copyright 2011National Council on Compensation Insurance, Inc. 
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Considerations for Whether Competitive 
Fund Should Be Market Last Resort

– Federal income tax advantage (the IRS exempts 
state funds that operate as the market of last resort 
from federal income tax)

– Most competitive funds that are market of last resort 
are allowed to do tier rating (i.e., offer different sets 
of rates) whereas typically private carriers are not

– Market share of residual markets is relatively small 
at this point of the market cycle – average 3.5% 
among states where NCCI administers the residual 
market

14© Copyright 2011 National Council on Compensation Insurance, Inc. 
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State Funds Plus Type of Residual Market
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Considerations for States Looking at 
Changing from One Model to Another

16© Copyright 2011 National Council on Compensation Insurance, Inc. 
All Rights Reserved.  
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History

• There were about 20 exclusive state fund states 50 
years ago; now down to 4

• Only 1 of the 4 – North Dakota - is truly an exclusive 
state fund in sense that only option is purchasing from 
state government

– OH and WA allow self-insurance
– WY allows private insurance for certain categories 

of business

17© Copyright 2011National Council on Compensation Insurance, Inc. 
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Why Other States Made the Switch?

• To relieve the state or taxpayers from any potential 
liability for losses that exceed premiums

• To reduce workers compensation system costs and 
employer premiums

• To allow the state to focus on employer compliance and 
system administration

18© Copyright 2011National Council on Compensation Insurance, Inc. 
All Rights Reserved.  

Page 66



How Does Competition Reduce 
System Costs?

• Similar to the impact of competition in other types of 
business

• Efficient claims handling service and process 

• Varied market strategies designed for a particular 
market or state

19© Copyright 2011National Council on Compensation Insurance, Inc. 
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In Order to Introduce Competition, 
Common Infrastructure is Required

– Uniform policy form/endorsements – All employers 
offered same basic coverage on same terms

– Uniform classification system – Method of classifying 
types of work

– Uniform statistical plan – Critical data elements 
collected by employer, by policy, by class

– Uniform experience rating plan – Method of tailoring 
premium to recognize employers with better/worse 
experience

– Loss costs – base rate is calculated for each class

20© Copyright 2011 National Council on Compensation Insurance, Inc. 
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In a Loss Cost State, the Advisory 
Organization’s End Result is Only the 

Beginning for Carriers

If loss costs are filed, carriers apply a Multiplier to
the advisory organization benchmark

- The advisory organization loss cost only reflects 
benefit costs (and possibly Loss Adjustment 
Expense)

- A carrier multiplier reflects that carrier’s own benefit 
experience as well as their expense load

- Carriers must file the multiplier with the state’s 
insurance  department

21© Copyright 2011 National Council on Compensation Insurance, Inc. 
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Loss Cost – Hypothetical Example
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Carriers Utilize Effective 
Underwriting Tools to Maintain a 

Competitive Market

For example, including but not limited to, the following:

Dividends Deductibles
Retrospective rating Schedule rating
Safety credits Drug-free workplace credits
Premium discounts Contracting credits

23© Copyright 2011 National Council on Compensation Insurance, Inc. 
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Other Ways to Compete Unrelated to 
the Determination of Premium

For example, including but not limited to, the following:

Offering payment plans Effectiveness of claims management
Level of agent commissions Reinsurance costs/terms
Customer service Effectiveness of underwriting
Effectiveness of loss control Effectiveness of fighting fraud

24© Copyright 2011 National Council on Compensation Insurance, Inc. 
All Rights Reserved.  
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Ohio’s Options if Change is Desired

25© Copyright 2011 National Council on Compensation Insurance, Inc. 
All Rights Reserved.  

Option 1: BWC Remains the Same and 
Private Carriers Allowed to Compete

– Infrastructure implemented for private carriers only 
• loss costs, rules, forms

– If employers are going to move freely between BWC 
and private carriers, experience rating plan and 
statistical plan should be uniform to the BWC and 
carriers

– Since presumably BWC is not going to decline risks, 
BWC is technically market of last resort

26© Copyright 2011 National Council on Compensation Insurance, Inc. 
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Option 2: BWC Becomes More Quasi-
Governmental in Nature and 

Competes with Private Carriers

– Retains some of current characteristics such as 
executives appointed, excluded from paying taxes if 
BWC remains market of last resort, etc.

– Otherwise BWC begins to operate on parity with 
other insurers

– If BWC is not market of last resort, a separate 
residual market is established

27© Copyright 2011 National Council on Compensation Insurance, Inc. 
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Option 3: BWC is Privatized and 
Competes with Private Carriers

– BWC is converted to an insurance company that 
operates on parity with other insurers and is self-
supporting

– Mechanism for handling any unfunded liabilities 
determined

– If BWC is not market of last resort, a separate 
residual market is established

28© Copyright 2011 National Council on Compensation Insurance, Inc. 
All Rights Reserved.  
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Review of Two States Which
Changed Their Model and the

Results that Followed

29© Copyright 2011 National Council on Compensation Insurance, Inc. 
All Rights Reserved.  

West Virginia Transition (4 year plan)

• Bill signed into law (February 2005)

• NCCI appointed as rating organization for the state (October 2005)

• BrickStreet Mutual first private WC writer in West Virginia –set up as 
mutual company owned by policyholders (January 2006)

• Implementation of NCCI infrastructure begins (July 2006)

• NCCI produces experience modification factors for first time (July 
2007)

• Market opens up to other WC writers (July 2008)

• Residual Market opens (January 2009)

30© Copyright 2011 National Council on Compensation Insurance, Inc. 
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How West Virginia Handled 
Approximate $3B Unfunded Liability 

of Exclusive State Fund

Debt was transferred to state treasury; debt is being 

reduced by the following methods:

• Tax on coal and timber

• Lottery funds

• Surcharge on policies – currently 9.5%

31© Copyright 2011 National Council on Compensation Insurance, Inc. 
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Workers Compensation Premium 
Rate Ranking

Premium Rate Index per $100 of Payroll
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Indices based on rates in effect as of January 1, 2010.

WV Ranking
17th (out of 51)
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OH Ranking
35th (out of 51)

According to West Virginia Insurance 
Commissioner Jane Cline - as of 

6/30/09

• Claim protests have fallen 68 percent

• Overall appeals process has been streamlined resulting 
in claims disputes being resolved in a shorter period of 
time

• Claimants have received better claim management by 
claims adjusters having fewer claims to manage, and

• Unfunded liability on "old fund" claims has dropped 
from $3.1 billion to $1.5 billion

34
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According to West Virginia Insurance 
Commissioner Jane Cline - as of 

6/30/09

• Statewide premium level has dropped 30.3%, or more than $150M 
(That was based on CY 2008 WV Direct Earned Premium which was 
$497M; preliminary CY 2010 WV Direct Earned Premium down further 
another $123M to $374M or a total decline of 42.3%)

• 198 different workers' compensation insurance companies have filed 
rates and forms 

• Of those 198 companies, 154 have active workers compensation 
policies in the voluntary market.

• Residual market has premium of about $1.9M (preliminary 2010 
figure has residual market premium up to $7.4M or 2% of market)

• More than 90 percent of all claims are ruled upon within the first 30 
days

35
© Copyright 2011 National Council on Compensation Insurance, Inc. 
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Nevada Transition (5 year plan)

• Bill passed (1995)

• NCCI appointed as rating organization for the state 
(March 1996)

• Implementation of NCCI infrastructure begins 
(September 1997)

• Market opens up to other WC writers (July 1999)

• Quasi-public agency of State of Nevada that 
administered Nevada State Industrial Insurance System 
became Employers Insurance Company of Nevada; a 
new company was incorporated and began operations as 
a mutual insurance company (January 2000)

36© Copyright 2011 National Council on Compensation Insurance, Inc. 
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Nevada’s Filing Activity 
Voluntary Loss Cost Change

Cumulative: -39.0%
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Nevada’s Filing Activity 
Assigned Risk Rate Level Changes

Cumulative: -41.1%
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How Nevada Handled Approximate $2.4B 
Unfunded Liability of Exclusive State Fund

• Loss portfolio transfer

• State transferred the unfunded claims to reinsurers for 

much less than the estimated $2.4B unfunded liability

• Reinsurers assumed that through claims management, 

they could recover their cost plus more

39© Copyright 2011 National Council on Compensation Insurance, Inc. 
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Workers Compensation Premium 
Rate Ranking

Premium Rate Index per $100 of Payroll
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35th (out of 51)
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Lessons of WV and NV Transitions

• Rates reduced (in addition to introducing competition, other 

system reforms and long-term claim frequency declines likely 

playing a roll)

• There are different ways to handle future liabilities on existing 

claims (taxes, lottery funds, policy surcharges, loss portfolio 

transfer); since current Ohio system is a pay as you go system, 

Ohio would also have to estimate future liabilities on existing 

claims and determine how to address

• Transitions take time (WV was “lightening fast” and took 4 

years)
41© Copyright 2011 National Council on Compensation Insurance, Inc. 
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Transition Issues 
Considered by Other States

• Whether a WC Insurance Guaranty Association needs to 
be established and whether Fund shall participate

• Whether licensed rating organization will file loss costs or 
rates for approval by the Commissioner and whether the 
Fund shall charge premiums based on those loss costs or 
rates

• Whether Fund shall participate in the assigned risk plan

• Governance of Fund (independent or state appoints 
some/all board members and Fund leader)

• Whether all assets and liabilities shall be transferred to 
the Fund

42© Copyright 2011National Council on Compensation Insurance, Inc. 
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Transition Issues
Considered by Other States

• Whether  the state is liable beyond the assets of the 
Fund or whether the Fund shall be self-supporting and 
without subsidy of any kind 

• Whether the Fund shall operate on parity with other 
insurers 

• Commissioner needs to be authorized to issue a 
certificate of authority to be a workers compensation 
insurer, if the insurer meets the requirements to be 
licensed to sell insurance in the state

43© Copyright 2011 National Council on Compensation Insurance, Inc. 
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Transition Issues
Considered by Other States

• Commissioner needs to be authorized to designate a 
licensed rating organization to file a manual of 
classification and rules, rating plans, policy forms and 
provisions, a statistical reporting plan which provides 
data adequate for rate making. Every insurer shall be 
permitted to be a member of the licensed rating 
organization designated by the Commissioner.

• Whether various trust funds need to be created to 
cover state agency expenses; whether insurers are to 
be assessed to cover administrative costs.

44© Copyright 2011National Council on Compensation Insurance, Inc. 
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If Transition Is Not in the Cards, 
Consider Mandating

Same Data Collection Standards 
As Other States

• 3 major workers compensation data industry standards used for 
research
– Unit Statistical Data – Policy level
– Detailed Claim Information – Claim level
– Medical Call – Transaction level

• Using same data collection standards will allow Ohio to be compared 
to other states at a level of detail which is not possible today

• Will allow you to better pinpoint areas of the system that need 
improvement such as
– Is return to worker shorter or longer than average?
– Are injured worker benefits lower or higher than average?  
– Are reimbursements to physicians or hospitals lower or higher 

than average?

45© Copyright 2011National Council on Compensation Insurance, Inc. 
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Questions?
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Appendix
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325 John H. McConnell Boulevard, Suite 600, P.O. Box 165017
Columbus, Ohio 

Telephone:  (614) 469-3939 
Facsimile:  (614) 461-4198 

M E M O R A N D U M 

 

TO: Property Casualty Insurers Association of America 

FROM: Chad A. Readler 

DATE: March 5, 2011 

RE: Constitutional Considerations of a Private Workers’ Compensation System 
in Ohio 

 
I. EXECUTIVE SUMMARY 

This memorandum addresses constitutional issues raised by the privatization of Ohio’s 

workers’ compensation system.  Specifically, the memorandum addresses whether Ohio may 

privatize aspects of its workers’ compensation system without amending the Ohio Constitution.  

In brief, the provision in Ohio’s Constitution that provides authority for the legislature to create a 

compulsory workers’ compensation system, Section 35, Article II, contemplates a state fund 

only.  That said, because the language in the provision is permissive in nature, it should not be 

read to preclude a private system.  Likewise, the history of the provision and Ohio’s general 

constitutional structure also suggest that a private system would not offend the Constitution. 

The strongest argument against a private system springs from the constitutional right to a 

remedy coupled with an Ohio Supreme Court decision, issued prior to the adoption of the 

workers’ compensation constitutional provision, that suggests a compulsory workers’ 

compensation system might violate that right.  To the extent this argument has any force, that 
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force would be dramatically lessened, if not eliminated altogether, if the legislation enacting a 

private system includes a right to appeal claim determinations in court, which the proposed 

legislation envisions.  Such a right of appeal would also allay other constitutional concerns, 

including due process and separation of powers.  In sum, a privatized workers’ compensation 

system that includes a right of appeal to a court of law would likely pass constitutional challenge. 

The first two sections of the Analysis section in this memorandum assume a fully 

privatized system.  The first section lays out the arguments that support the constitutionality of a 

privatized system, accounting for the constitutional provision that permits Ohio’s General 

Assembly to enact a state-administered fund.  The next section outlines the arguments that could 

be made to attack the constitutionality of a privatized system implemented without a 

constitutional amendment, and the responses to those arguments.  The last section considers how 

a system that includes a competitive state fund would affect the preceding analysis. 

II. BACKGROUND 

Ohio has had a workers’ compensation system in some form since 1911, when the 

General Assembly enacted a voluntary system.  Philip J. Fulton, Ohio Workers’ Compensation 

Law § 2.10 (3d ed. 2008).  At the time, some saw the need for a more comprehensive mandatory 

system, and thus pushed for a constitutional amendment permitting the General Assembly to 

enact a compulsory workers’ compensation system.  Id. at § 2.11.  Such an amendment was 

adopted at the 1912 Constitutional Convention and later approved by the public in a special 

election.  Id.   

The Amendment authorized, but did not require, the General Assembly to create a 

workers’ compensation system funded by the compulsory contributions of employers.  Ohio 

Const. art. II, § 35 (amended 1923).  In 1913, the General Assembly, exercising the discretion 
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afforded it by the new constitutional amendment, passed a law creating a compulsory system.  

Fulton, supra, at § 2.11.  Ohio has had a compulsory system ever since.  Id. at § 2.1-2.19. 

III. ANALYSIS 

A. The Workers’ Compensation Provision In The Ohio Constitution Does Not 
Appear To Bar A Complete Privatization Of The Workers’ Compensation 
System By Statute. 

1. The constitutional provision uses permissive language, rather than 
compulsory, which does not prohibit a private system. 

Section 35, Article II, the provision in Ohio’s Constitution devoted to workers’ 

compensation, provides that:  “For the purpose of providing compensation to workmen and their 

dependents, for death, injuries or occupational disease, occasioned in the course of such 

workmen’s employment, laws may be passed establishing a state fund to be created by 

compulsory contribution thereto by employers, and administered by the state, determining the 

terms and conditions upon which payment shall be made therefrom.”1  Ohio Const. art. II, § 35 

(amended 1923).  Notably, the Constitution specifically refers to a “state fund … administered 

by the state,” and makes no mention of any sort of private system.  That said, because it states 

that “laws may be passed,” rather than “shall be passed,” the provision is only permissive in 

nature, not compulsory. 

Indeed, the Ohio Supreme Court has interpreted the provision in just this way:  “Section 

35, Article II has been interpreted as a permissive grant of authority to the General Assembly and 

not a limitation upon its authority.”  Haylett v. Ohio Bur. of Workers’ Comp., 87 Ohio St.3d 325, 

329, 1999-Ohio-134, citing State ex rel. Michaels v. Morse (1956), 165 Ohio St. 599, 603.  

Based on this interpretation, the Court has upheld the constitutionality of various departures from 

the system envisioned by Section 35, Article II.  For instance, Thompson v. Indus. Comm. 

                                                 
1 The full text of Section 35, Article II can be found in the Appendix. 
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(1982), 1 Ohio St.3d 244, upheld the constitutionality of a statute authorizing the transfer of 

funds from the state workers’ compensation fund to the Disabled Workers’ Relief Fund because 

the statute furthered the purpose of Section 35, Article II.  Another case, Michaels, 165 Ohio St. 

599, upheld the constitutionality of a statute creating the Bureau of Workers’ Compensation.  

Similarly, State ex rel. De Torio v. Indus. Comm. (1939), 135 Ohio St. 214, upheld the 

constitutionality of a statute creating four boards of claims, even though Section 35, Article II 

only authorizes one board, because the four boards aided the Industrial Commission board. 

The Court has allowed further deviations from the workers’ compensation system set out 

in Section 35, Article II.  For example, not long after the constitutional amendment was adopted 

in 1912, the Court upheld private insurance policies covering certain employers that met 

statutory requirements to qualify as self-insurers.  See State ex rel. Turner v. United States Fid. & 

Guar. Co. of Baltimore (1917), 96 Ohio St. 250.  By an enactment of the General Assembly, 

employers were allowed to opt out of the state fund and pay workers’ compensation payments 

directly to injured employees.  Id. at 250-251.  The Court held that the self-insurer exemption 

from the state fund did not violate Section 35, Article II because the statute did not thwart the 

underlying purpose of the constitutional provision and employees were guaranteed to receive the 

same benefits they would from the state fund.  Id. at 252-254. 

More recently, the Court upheld the managed care organization (“MCO”) program, 

which, by statute, allowed private entities to contract with the Bureau of Workers’ Compensation 

to provide medical management and cost containment services.  Haylett, 87 Ohio St.3d 325.  In 

Haylett, an MCO had reviewed the medical care of an injured employee and, upon determining 

that the care was not medically necessary, refused to reimburse the employee for any additional 

treatment.  Id. at 326.  Despite the private nature of the program, the Court held it to be 
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constitutional not only because the State supervises the MCOs and makes final compensation 

determinations, but also because injured employees are entitled to the same benefits they would 

receive without the MCO program.  Id. at 330; see also Northwestern Ohio Bldg. & Constr. 

Trades Council v. Conrad, 92 Ohio St.3d 282, 2001-Ohio-190 (upholding constitutionality of 

incentive payments to MCOs from the state workers’ compensation fund because they relate to 

the purpose of workers’ compensation). 

Since the language of Section 35, Article II is permissive, and the Ohio Supreme Court 

has generally interpreted  the language as being permissive, not mandatory, the provision should 

be read as not requiring a state-administered system, nor prohibiting a private system.  While 

there are a number of issues that make this determination less than straight-forward, the text of 

the Constitution is the fundamental aspect to any constitutional analysis.  Because the provision 

is permissive, the General Assembly could terminate the entire workers’ compensation system if 

it so desired.  By this same logic, the General Assembly, under the Ohio Constitution as 

currently written, ought to be able to establish any type of system it sees fit on the spectrum 

between nonexistent and fully state-administered.  In addition, the General Assembly has 

historically addressed private workers’ compensation insurance as a legislative issue, providing 

further evidence that no constitutional amendment is necessary today.  See 103 Ohio Laws 72, 

§ 54 (1913) (enacting section 1465-101 of the General Code of Ohio and specifying conditions 

for permissible private workers’ compensation insurance policies); 107 Ohio Laws 6, § 1 (1917) 

(amending section 1465-101 of the General Code of Ohio to void and prohibit private workers’ 

compensation insurance policies). 
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2. The Ohio Constitution allows the General Assembly to enact any law 
not otherwise prohibited by the Constitution, and the courts would 
presume that any statute privatizing the system is constitutional. 

Aside from the permissive nature of Section 35, Article II, the Ohio Constitution as a 

whole establishes a permissive system for enacting laws and gives significant deference to the 

General Assembly.  “‘[I]n contrast to the federal Constitution, which is a delegation of powers, 

the Ohio Constitution is a limitation of powers.  An act of Congress is invalid unless the 

Constitution authorizes it, but the General Assembly may enact any law which is not prohibited 

by the Constitution.’”  Michaels, 165 Ohio St. at 603, quoting Angell v. City of Toledo (1950), 

153 Ohio St. 179.  As noted above, while the Ohio Constitution expressly permits a state-run 

workers’ compensation system, it does not directly preclude a private system.  Under normal 

interpretive rules then, a private system should be able to be enacted without further amendment 

to the Ohio Constitution. 

In addition, any statute enacting some form of a private system would also be entitled to 

the presumption of constitutionality.  “A statute is presumed to be constitutional and every 

reasonable presumption will be made in favor of its validity.”  Haylett, 87 Ohio St.3d at 328.  

“[A] clear incompatibility between a law and the Constitution must exist before the judiciary is 

justified in holding the law unconstitutional.  The repugnancy between the statute and the 

Constitution must be incapable of a fair reconciliation.”  Michaels, 165 Ohio St. at 603-604, 

citing 10 Ohio Jurisprudence 2d, Sections 168, 172.  Here, a strong argument can be made that a 

private workers’ compensation system is compatible with the permissive Section 35, Article II 

and the rest of the Constitution, negating any need to further amend the Constitution. 
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3. Workers’ compensation provisions in the constitutions of other states, 
and the systems accordingly enacted, do not offer guidance for Ohio 
because those constitutional provisions are not analogous. 

As noted in the Ohio Legislative Service Commission’s analysis on the constitutionality 

of privatizing workers’ compensation, nine other states, in addition to Ohio have a constitutional 

provision specifically addressing workers’ compensation.  Legislative Service Commission, 

Research Memorandum, “Privatizing Workers’ Compensation in Ohio Without Amending the 

Constitution,” R-126-3990, at 5 (2006) (listing the following states:  Arkansas, Arizona, 

California, Louisiana, New York, Pennsylvania, Texas, Vermont, and Wyoming).2  

Unfortunately, the experiences of those states are not helpful for the purposes of this 

memorandum.  Of the constitutional provisions for those nine states, seven have permissive 

language similar to Section 35, Article II.  But none of those seven provisions include language 

limited to a state-administered system.  Either expressly or impliedly, they all seem to permit a 

private system.  The two remaining states have compulsory constitutional language, requiring the 

establishment of a workers’ compensation system—one requires a state fund and the other does 

not specify. 

B. Potential Constitutional Challenges Exist To A Completely Privatized System 
Created By Statute. 

There is considerable support for an argument that a privatized workers’ compensation 

system would be constitutional.  Opponents, however, may raise constitutional challenges in 

court, including the principle of expressio unius est exclusio alterius, the constitutional right to a 

remedy, the improper delegation of state authority, due process, equal protection, separation of 

                                                 
2 Ark. Const. art. 5, § 32; Ariz. Const. art. XVIII, § 8; Cal. Const. art. XIV, § 4; La. Const. art. XII, § 8.1; 

N.Y. Const. art. 1, § 18; Pa. Const. art. 3, § 18; Tex. Const. art. III, §§ 59, 60; Vt. Const. § 70; Wyo. Const. art. 10, 
§ 4. 

Page 88



 - 8 -  
COI-1452759v8  

powers, the exercise of quasi-judicial authority, and the intermingling of state and private affairs.  

While such challenges deserve consideration, they should not be insurmountable hurdles. 

1. The principle of expressio unius est exclusio alterius (the expression of 
one thing is the exclusion of another) suggests that because the 
Constitution expressly permits a state system, any other system is 
prohibited. 

Despite the fact that the Constitution fails to specify that the workers’ compensation 

system outlined in Section 35, Article II is the only permissible system, it has been argued that 

because the Constitution expressly contemplates only a state-run system, any other system would 

be unconstitutional.  This argument is based on the Latin principle expressio unius est exclusio 

alterius, which means “the expression of one thing is the exclusion of another.”  Notably, the 

State made this argument in challenging the insurance policies obtained by self-insurers in the 

Turner case.  See Turner, 96 Ohio St. at 253. 

Although the principle is primarily a canon of statutory interpretation, the Ohio Supreme 

Court has applied it to the Constitution.  See State ex rel. LetOhioVote.org v. Brunner, 123 Ohio 

St.3d 322, 2009-Ohio-4900, ¶ 39.  It seemingly should not apply here, however.  

LetOhioVote.org, it bears noting, involved a broad constitutional provision with limited 

exceptions, and the Court used this Latin principle to determine that the exceptions should be 

narrowly interpreted.  Id. at ¶¶ 22-23, 39.  In the workers’ compensation context, by comparison, 

there is no general constitutional provision to fall back on once a statute is outside the bounds of 

Section 35, Article II.  Instead, the broad principle that under Ohio’s Constitution, the General 

Assembly can enact any law not expressly prohibited, should apply.  To the same end, the 

Supreme Court has stated that Section 35, Article II is not a limitation upon the General 

Assembly’s authority.  Haylett, 87 Ohio St.3d at 329; Conrad, 92 Ohio St.3d at 292.  The 
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constitutional provisions at issue in LetOhioVote.org, on the other hand, did not involve 

permissive language like that included in Section 35, Article II. 

Nor does Ohio history support such a restrictive reading of Section 35, Article II.  The 

Court has noted that “the paramount purpose of the [constitutional] amendment [adopting 

Section 35, Article II] was to leave no doubt as to the power of the Legislature to pass a 

compulsory act for the establishment of an insurance fund to be administered by the state.”  

Indus. Comm. v. Weigandt (1921), 102 Ohio St. 1, 4; Fassig v. State ex rel. Turner (1917), 95 

Ohio St. 232, 236; see also Fulton, supra, at § 2.11.  Prior to the amendment, Ohio only had a 

voluntary workers’ compensation system.  See Fulton, supra, at § 2.10.  It is very unlikely that 

the amendment, which only contemplates a compulsory system, would be interpreted as now 

precluding a voluntary system, when it was enacted against the backdrop of a voluntary system, 

yet never purported, either expressly or otherwise, to bar such a voluntary system.  In sum, 

because there is at least one constitutionally permissible system that does not fall within the 

contours of Section 35, Article II, the principle of expressio unius est exclusio alterius does not 

apply. 

2. In some cases, the Ohio Supreme Court has recognized that 
individuals have a constitutional right to pursue remedies for injuries 
in court. 

The most troublesome argument to overcome for a private workers’ compensation 

system, assuming that the system would compel employers to carry workers’ compensation 

insurance, is that the General Assembly does not have the power to enact a compulsory system 

unless it involves a state fund administered by the State as specified by Section 35, Article II.  

This argument flows from Section 16, Article I of the Ohio Constitution, which provides that:  

“All courts shall be open, and every person, for an injury done him in his land, goods, person, or 

reputation, shall have remedy by due course of law, and shall have justice administered without 
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delay.”  Ohio Const. art. I, § 16 (emphasis added).  The argument is strengthened by  a 1912 

Ohio Supreme Court decision, one that predates the adoption of Section 35, Article II. 

To that end, State ex rel. Yaple v. Creamer (1912), 85 Ohio St. 349, addressed the 

constitutionality of a statute that established a state workers’ compensation fund to which 

employers and employees voluntarily contributed, if they chose to avail themselves of the 

system.  In upholding the statute, the Court emphasized that the system was voluntary, even 

referring to it as “an important question in the case.”  Id. at 392.  Indeed, the Court rejected an 

argument that the statute violated the constitutional right to a remedy in Section 16, Article 1 by 

pointing out that employees voluntarily availed themselves of the law, and their only lost 

remedy, in any event, was a negligence action against employers, in exchange for which they 

received statutory protections.  Id. at 399-400.  In view of this analysis, a treatise discussing the 

history of Ohio workers’ compensation law describes the Yaple opinion as “suggest[ing] that 

more coercive legislation might be unconstitutional.”  Fulton, supra, at § 2.10.  The Yaple 

decision caused the state to adopt Section 35, Article II as a constitutional amendment “to leave 

no doubt” that the General Assembly could enact a compulsory system.  See Weigandt, 102 Ohio 

St. at 4; Fassig, 95 Ohio St. at 236. 

Based upon the holding in Yaple, an opponent to a privatized workers’ compensation 

system could argue that even if Section 35, Article II does not prohibit a private system, a statute 

must still be otherwise constitutional.  While the current system is permissible given the 

constitutional amendment’s express authority, Yaple, one could argue, means that a compulsory 

system would not survive a constitutional challenge absent express authority. 

Three considerations suggest that such a constitutional challenge may not succeed, 

however.  First, Yaple can be distinguished by the fact that the Court simply was not considering 
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a compulsory system and any discussion of that issue is dicta.  Second, Yaple was decided nearly 

100 years ago, a compulsory workers’ compensation system has been a part of Ohio’s law since 

1913, see Fulton, supra, at § 2.11, and the current makeup of the Ohio Supreme Court might also 

be favorably predisposed to a private system. 

Third, there are open questions on how a private system would be structured, the answers 

to which have important ramifications here.  To start, there is the basic question whether the 

private system will be compulsory, or whether employers and employees will be able to opt out.  

Given the difficulty in constructing a system that allows voluntary choices by both employers 

and employees, any system would likely be compulsory for either or both.  If the system is 

purely voluntary, then Yaple is of no concern.  Assuming the system is compulsory in some 

fashion, what remedies will the participants have to challenge unfavorable determinations?  For 

instance, if an employee has no right to challenge a denial of a claim, at least administratively, a 

court could very well find the legislation unconstitutionally infringes upon the right to a remedy.  

See Arbino v. Johnson & Johnson, 116 Ohio St.3d 468, 2007-Ohio-6948, ¶ 44 (“We have 

interpreted [Section 16, Article I] to prohibit statutes that effectively prevent individuals from 

pursuing relief for their injuries.”). 

With this in mind, the state could maintain either or both of the Bureau of Workers’ 

Compensation and the Industrial Commission, and allow employers and employees to appeal 

claim determinations administratively.  The current draft legislation analyzed by the Legislative 

Service Commission includes a right to challenge claim determinations with the Industrial 

Commission.  See Legislative Service Commission, Bill Analysis, “LSC 129 0001,” R-129-0007, 

at 34-36.  But a system with administrative appeals only would still present difficulties.  Section 

16, Article I, which also contains Ohio’s open courts provision, “protects the right to seek redress 
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in Ohio’s courts when one is injured by another.”  Brennaman v. R.M.I. Co. (1994), 70 Ohio 

St.3d 460, 466 (emphasis added).  Thus, a private system may have to provide some method for 

challenging claim determinations in court.  For example, the current process that allows for 

appeals to the court of common pleas, under R.C. 4123.512, could be maintained.3  Assuming 

some system is in place for an injured worker to pursue a remedy before a formal tribunal, the 

“right to a remedy” constitutional concern should be allayed.  Notably, the draft bill permits 

appeals to the court of common pleas.  See Legislative Service Commission, Bill Analysis, 

supra, at 36-37. 

3. Allowing private entities to make workers’ compensation claim 
determinations could be argued to be an improper delegation of 
authority. 

Opponents of privatization may also argue that allowing private entities to make 

compensation determinations is an improper delegation of authority proscribed by Section 35, 

Article II, which they would claim only allows the system to be administered by the State.  For 

instance, in Haylett, an injured employee argued that the MCO program was an unconstitutional 

delegation of authority to private organizations that have authority to make claim determinations.  

While the Supreme Court rejected this argument, the Court’s opinion does include some 

troubling language for any proposed private workers’ compensation system.  In holding that “the 

MCO program is not an improper delegation of authority to a private entity and therefore does 

not violate Section 35, Article II of the Constitution on that ground,” Haylett, 87 Ohio St.3d at 

330, the Court at least implied that a more comprehensive private system could constitute an 

unconstitutional delegation of authority. 

                                                 
3 R.C. 4123.512 does not allow an appeal of a decision as to the extent of disability.  It is unclear how such 

a limitation would affect the constitutional right to a remedy, but the Supreme Court has upheld statutory limits on 
noneconomic damages by finding that the statute neither completely forecloses the ability to pursue a claim nor fully 
eliminates a jury’s damages award.  See Arbino, 2007-Ohio-6948, at ¶ 47. 
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Notably, the MCO program involved private entities taking part in the administration of 

the state workers’ compensation fund, in contravention of the constitutional provision permitting 

“a state fund … administered by the state.”  Ohio Const. art. II, § 35 (amended 1923); see 

Haylett, 87 Ohio St.3d at 331 (“MCOs do not usurp the power and authority of the state to 

administer the State Insurance Fund or to determine the terms and conditions of payment.”).  By 

contrast, the potential private systems at issue here involve private employers and insurers 

administering private insurance funds.  That fact distinguishes this case from Haylett.  Likewise, 

to the extent an opponent to a private system might argue that workers’ compensation is 

inherently a state function and a statute expressly allowing private employers or insurers to make 

claim determinations improperly delegates authority, the Supreme Court has already upheld a 

statutory scheme that allows self-insurers to make initial determinations.  See Turner, 96 Ohio 

St. 250.  The self-insurer exception in Ohio, as well as the existence of a number of private 

workers’ compensation systems in other states, undercuts any argument that workers’ 

compensation must be a state function. 

4. If the private system involves state action or the private entities are 
construed to be acting with state authority, the system must provide 
due process protections, including notice and a hearing, before 
benefits are denied. 

Opponents of a private workers’ compensation system may also assert due process-

related arguments.  In a legal nutshell, pursuant to both the state and federal constitutions, the 

government cannot deprive an individual of property without affording due process.  Due 

process includes notice to and a hearing for a claimant, among other things.   

(a) Is there state action and a protected property interest here, 
invoking due process? 

Before analyzing the due process requirements for any potential private workers’ 

compensation system, however, the threshold question of whether due process is even required 
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must be addressed.  The due process clause applies only if state action is involved.  DeShaney v. 

Winnebago Cty. Dept. of Social Servs. (1989), 489 U.S. 189, 195.  One could argue that a wholly 

private workers’ compensation system, where employers and insurers make final determinations 

on claims, does not involve state action.  Therefore, the denial of a claim or revoking of benefits 

does not require due process.  Notably, this argument was made by a party in Haylett—that the 

MCO that discontinued benefit payments was not a state actor.  See Haylett, Respondent Anthem 

Blue Cross and Blue Shield Br., 1998 WL 34263021, at 24-26.  The Court’s opinion did not 

address the issue, however. 

Three factors are evaluated in determining whether a private entity is considered a state 

actor:  (1) the extent to which the private entity relies on government assistance; (2) whether the 

private entity is performing a traditional government function; and (3) whether the injury is 

aggravated in a unique way by the incidents of government authority.  State ex rel. Howard v. 

Ferreri (1994), 70 Ohio St.3d 587, 591, quoting Edmonson v. Leesville Concrete Co. (1991), 500 

U.S. 614, 621-622.  The effect of the first factor will depend on how the privatized workers’ 

compensation system is established.  Will the State transfer any money remaining in the state 

fund to support private funds?  Will the State act as a guarantor for benefit payments?  Will the 

State approve or license insurance companies to provide workers’ compensation insurance?  Will 

there be any other state involvement?  To the extent there is some state fiscal or regulatory 

involvement, private entities will be more likely to be considered state actors. 

The second factor, whether the private entity is performing a traditional government 

function, will likely cut in favor of state action here.  Workers’ compensation has been a state 

function in Ohio since the General Assembly eliminated private insurers from the market in 

1917.  See 107 Ohio Laws 6, § 1; Thornton v. Duffy (1918), 99 Ohio St. 120.  The counter-
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argument is that there was no workers’ compensation system in Ohio until 1911, and several 

other states have at least partially private systems.  That said, Ohio’s experience as a state-only 

system since 1917 will likely carry more weight. 

The third factor, on the other hand, whether the injury is aggravated in a unique way by 

the incidents of government authority, should suggest no state action.  That is so because the 

injury does not seem to be affected in any way by the incidents of government authority. 

In sum, the results of the three-factor test are uncertain in establishing whether a private 

workers’ compensation system would constitute state action.  A court could reach either 

conclusion, depending on how the private system functions. 

Regardless of the application of this three-part test, however, a court would conclude that 

there is state action if the statute permits an administrative appeal to a state agency or judicial 

review, as is contemplated by the proposed bill.  See Legislative Service Commission, Bill 

Analysis, supra, at 34-37.  Judicial action may be regarded as state action for due process 

purposes.  Shelley v. Kraemer (1948), 334 U.S. 1, 14.  State action would also be involved with 

the legislation imposing liability upon employers without fault.  But this is no different from the 

current state system.  The United States Supreme Court rejected a due process challenge on these 

grounds in 1917, upholding New York’s workers’ compensation system.  New York Cent. RR. 

Co. v. White (1917), 243 U.S. 188. 

Another threshold question for due process is whether there is a protected property 

interest at stake.  Haylett, 87 Ohio St.3d at 331.  The Haylett court found a property interest 

based on the statutory language that injured employees are entitled to receive benefits.  Id.  The 

enabling legislation for a private system would presumably include similar language.  If 

employees are not entitled to benefits but employers are given immunity from personal-injury 
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lawsuits, constitutional problems would arise with the right-to-a-remedy clause in Section 16, 

Article I.  Ohio Const. art I, § 16. 

(b) Would due process requirements be met by the proposed 
statutory scheme? 

Assuming there is state action, due process generally requires notice and an opportunity 

to be heard.  Cleveland Bd. of Ed. v. Loudermill (1985), 470 U.S. 532, 542.  Thus, a private 

system would have to afford the claimant some sort of opportunity for a hearing on the claim.  A 

hearing is not necessarily required prior to the initial denial of benefits, so long as a hearing is 

subsequently provided.  Caddell v. Bur. of Workers’ Comp. (1994), 71 Ohio St.3d 300, 302.  The 

extent of the hearing requirement, such as whether a multi-level appeal process is necessary, 

would depend on a three-factor test:  “(1) the private interest that will be affected by the official 

action; (2) the risk of an erroneous deprivation of that interest through the procedures used, and 

the probable value, if any, of additional or substitute procedural safeguards; and (3) the 

government’s interest, including the function involved and the fiscal and administrative burdens 

that the additional or substitute procedural requirement would entail.”  Haylett, 87 Ohio St.3d at 

332-333, citing Mathews v. Eldridge (1976), 424 U.S. 319, 334-335. 

In Haylett, the Court applied this test and upheld the MCO appeals process, where the 

MCO provided two internal reviews, and further appeals could be brought before both the BWC 

and the Industrial Commission.  Id. at 333 (further noting the possibility that an expedited 

evidentiary hearing may be necessary for critical medical needs).  While it seems likely that an 

Ohio court would approve of an appeals process that is not so extensive, multiple levels of 

review may be necessary.  For instance, a court considering a constitutional challenge to a new 

workers’ compensation statute could conclude that the risk of an erroneous deprivation of 

benefits is significant if the only review for a claimant is performed internally by an insurer, 
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which arguably has a financial interest in denying benefits.  Some form of independent review 

would be advised, such as through an independent arbitrator or an appeal to a government 

agency.  Assuming this review is in place, as it is in the proposed bill, due process should be 

satisfied.  See Legislative Service Commission, Bill Analysis, supra, at 34-37. 

5. Other potential constitutional issues include equal protection, 
separation of powers, the exercise of quasi-judicial authority, and the 
intermingling of state and private affairs. 

There are a few additional constitutional issues that could affect a private workers’ 

compensation system.  First, the legislation must provide equal protection to all employees.  This 

is no different than the current state-administered system.  To this end, the third factor noted by 

the Legislative Service Commission as necessary for a constitutional private system, that the 

legislation “applies uniformly within a classification,” was intended to address equal protection 

issues raised in Turner.  Legislative Service Commission, Research Memorandum, supra, at 1; 

see Turner, 96 Ohio St. at 254-257.  As long as the statute does not discriminate against any set 

of employees, equal protection should not create any problems. 

Second, the private system cannot violate separation of powers.  Here, opponents could 

argue that claim determinations are judicial in nature, and can only be made by a court of law.  In 

truth, however, separation of powers is even less of a concern under a private system than under 

the current system.  If private entities are making the determinations, then the legislative branch 

is not involved and cannot be infringing on judicial power.  And even if the private entities are 

construed as acting as an administrative agency, the Supreme Court has already rejected a 

separation of powers argument against the Industrial Commission.  Fassig, 95 Ohio St. at 243-

245. 

Third, and related to the separation of powers issue, is the exercise of quasi-judicial 

authority.  Administrative agencies can be authorized to make adjudications concerning the 
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rights of parties.  See 2 Ohio Jurisprudence 3d, Administrative Law, Section 69.  This issue may 

be moot under a private system if no government agencies are involved.  But if an agency is 

involved in an administrative appeals process or if the private entities are construed to be acting 

as a government agency, then employees may be entitled to appeal claim determinations in court.  

Under current law, parties are entitled to appeal quasi-judicial determinations to the court of 

common pleas by statute.  See R.C. 2506.01(A).  Even if that statute is amended, the separation 

of powers doctrine may require that any quasi-judicial determination be reviewable by a court.4  

See Fassig, 95 Ohio St. at 243-244 (rejecting a separation of powers argument against the 

Industrial Commission because the proceedings “are merely administrative, and simply lay the 

foundation for a suit in a court of competent jurisdiction”). 

A determination is considered quasi-judicial if it involves the exercise of discretion and 

requires notice and a hearing.  Rossford Exempted Village School Dist. v. State Bd. of Edn. 

(1989), 45 Ohio St.3d 356, 359.  If due process is held to apply to a private workers’ 

compensation system, then notice and a hearing would be required, and a claim determination 

would likely be considered quasi-judicial.  Under such circumstances, a right to appeal to the 

court of common pleas is currently afforded by statute, and is envisioned by the current draft bill.  

See Legislative Service Commission, Bill Analysis, supra, at 36-37.  Barring any right to appeal 

to court, however, would raise significant constitutional questions. 

Fourth, the Ohio Constitution contains provisions that prohibit the state from 

intermingling its affairs with private entities in certain ways.  For instance, Section 4, Article 

VIII prevents the credit of the state from being given to a private corporation and bars the state 

from taking an ownership interest in a private entity.  Ohio Const. art. VIII, § 4.  Similarly, 

                                                 
4 A full analysis of this issue is beyond the scope of this memorandum. 
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Section 5, Article VIII precludes the state from assuming the debt of a private corporation.  Ohio 

Const. art. VIII, § 5.  Although the latter provision would prohibit the state from assuming the 

workers’ compensation obligations of an insolvent employer or insurer, the current proposed bill 

requires insurers to become members of the Ohio Insurance Guaranty Association to cover 

claims in the event of insolvency.  See Legislative Service Commission, Bill Analysis, supra, at 

13, 18.  Section 5, Article VIII is not implicated by such a system.  While these constitutional 

provisions likely would not affect the current proposal, they should be kept in mind during the 

amendment process. 

C. A Competitive State Fund Raises Additional Constitutional Implications. 

Instead of enacting a wholly privatized workers’ compensation system, the General 

Assembly could opt for a hybrid with the current state-run system by allowing private insurers to 

cover employers but also creating a state fund to compete with those insurers.  A competitive 

state fund raises additional constitutional concerns. 

First, if any type of state fund is maintained, the language of Section 35, Article II is 

arguably invoked.  The response to such an argument would refer to the specific text of the 

provision: “laws may be passed establishing a state fund to be created by compulsory 

contribution thereto by employers.”  Ohio Const. art. II, § 35 (amended 1923).  A competitive 

state fund would not involve compulsory contribution.  Therefore, the provision has no effect. 

Although the counter-argument regarding the provision’s permissive nature seems to be 

more persuasive, if a competitive state fund does invoke the constitutional provision, it could 

prohibit any substantial private activity in the context of workers’ compensation.  The provision 

specifies compulsory contribution to the state fund and that compensation from the state fund be 

“in lieu of all other rights to compensation,” including private insurance policies.  Id. (emphasis 

added).  While the Supreme Court has approved of certain exceptions to the state fund, such as 
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self-insurers, see Turner, 96 Ohio St. 250, those exceptions have been fairly limited, affecting 

only a relatively small number of employers.  A system that allows all employers the opportunity 

to participate in the private insurance market would not be so limited. 

The Legislative Service Commission proposed three requirements for the enacting 

legislation to be constitutional based on the Court’s analysis in Turner:  (1) the legislation does 

not depart from the underlying purpose of Section 35, Article II, (2) the legislation guarantees 

employees the same benefits as are available under the state fund, and (3) the legislation applies 

uniformly within a classification.  Legislative Service Commission, Research Memorandum, 

supra, at 1.  Because Turner was interpreting Section 35, Article II, the first two requirements 

should be relevant only if the constitutional provision is invoked; the third requirement relates to 

equal protection, which must be provided regardless, as noted above.  If the constitutional 

provision is invoked, merely meeting those requirements may not be enough.  The larger 

problem would be that the private insurance option is a much more significant exception to the 

compulsory state fund than has been previously permitted.  The Court could see it as a step too 

far and require a constitutional amendment. 

That said, if the three requirements are deemed to be important, the proposed legislation 

analyzed by the Legislative Service Commission fulfills them.  See Legislative Service 

Commission, Bill Analysis, supra.  The bill still provides for a workers’ compensation system 

that compensates employees for workplace injuries without requiring litigation.  The bill does 

not appear to allow for differing benefits between employees covered by private insurance and 

those covered by the state fund.  See id. at 8.  And the bill does not seem to discriminate against 

any particular class of employees. 
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Beyond the text of the constitutional provision, the existence of a state fund might also 

strengthen an argument based on the Latin principle of expressio unius est exclusio alterius.  The 

Constitution only contemplates a state-administered fund, and in the hybrid scenario, such a fund 

would be in place.  One could argue that there is no room in the constitutional provision for 

private insurers that compete with the state fund and potentially reduce the effectiveness of the 

state fund.  The response to this claim would rely on the permissive language of the Constitution, 

noting that if a wholly private system is constitutional, then nothing should prohibit a 

competitive state fund.  Additionally, the Supreme Court has already approved the self-insurer 

exception to the state-administered fund under the current system.  See Turner, 96 Ohio St. 250. 

The second constitutional issue raised is that a competitive state fund injects state action 

into an otherwise private system, which implicates the due process protections discussed above.  

There is no question that claimants to a competitive state fund would be entitled to due process 

protections, such as the right to notice and a hearing upon the termination of benefits.  The 

existence of a competitive state fund may influence a court to find that the entire workers’ 

compensation system involves state action, entitling even the claimants to private insurance 

funds to due process rights.  This may be particularly true considering that the opposite 

conclusion would mean that some individuals (state-fund claimants) receive due process rights 

while others (private-fund claimants) do not. 

Finally, from another perspective, a competitive state fund could in fact support the 

argument that a private workers’ compensation system is constitutional.  As explained above, the 

most difficult argument against a private system to overcome is that the General Assembly does 

not have the authority to enact a compulsory private system because it would violate the 

constitutional right to a remedy.  A competitive state fund, on the other hand, would arguably 
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make participation in the private insurance market voluntary rather than compulsory.  Here, it 

bears noting that the Supreme Court previously upheld the constitutionality of a voluntary state 

fund before Section 35, Article II was adopted.  See Yaple, 85 Ohio St. 349.  The statute could be 

written to permit private insurance policies, but to compel participation in the state fund if 

employees are not covered by a private policy.  In that case, only the state fund has a compulsory 

element and Section 35, Article II provides the constitutional authority for a compulsory state 

fund. 

There are, however, two difficulties with such a system.  First, Section 35, Article II 

permits a state fund created by “compulsory contribution thereto by employers.”  Ohio Const. 

art. II, § 35 (amended 1923).  Opponents could argue that the text requires compulsory 

contribution by all employers, not simply as a required alternative.  Second, there is an issue of 

who makes the choice between private insurance and the state fund:  employers or employees.  A 

system where each individual employee makes the choice would likely introduce too much 

complexity and, therefore, cost.  On the other hand, if employers make the choice, employees are 

not voluntarily waiving their constitutional right to a remedy, failing to alleviate the 

constitutional problem. 

One final point regarding competing state and private systems bears noting:  In 1967, a 

bill was proposed in the General Assembly to permit employers to carry private workers' 

compensation insurance and compensate injured employees directly.  H.B. 500, 107th Gen. 

Assem., Reg. Sess. (Ohio 1967).  The bill did not eliminate the state insurance fund; and thus 

contemplated a competitive state fund.  See id.  It follows that the bill's sponsors presumably did 

not believe it necessary to amend the Ohio Constitution to implement a private system of 

workers compensation that would compete with the established state system.  While a court’s 
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constitutional analysis will likely be unmoved by the existence of this  earlier legislative effort, it 

is at least a helpful historical footnote for those favoring privatization in any form. 

IV. CONCLUSION AND RECOMMENDATIONS 

As the foregoing analysis demonstrates, there are a number of competing constitutional 

arguments that could be raised by a privatized workers’ compensation system.  Although some 

of those arguments are more meritorious than others, it cannot be predicted with certainty how a 

particular court might rule on many of them.  On balance, however, the arguments in favor of 

constitutionality are stronger, and the Ohio Supreme Court would likely uphold a private system. 

It is recommended that the legislation enacting a private system include some form of 

timely independent review of claim determinations and a right to appeal to a court of law.  Those 

procedures should provide adequate due process protections to claimants and guarantee the 

constitutional right to a remedy.  A competitive state fund is a constitutionally viable option, but 

there is no indication that it is necessary for a private system to be enacted, and in some ways it 

could actually strengthen constitutional arguments against a private system.  The proposed 

legislation that has been analyzed by the Legislative Service Commission generally meets with 

these recommendations, except that it contemplates a competitive state fund, raising the issues 

detailed above.  See Legislative Service Commission, Bill Analysis, supra. 

Please let me know if you have any questions.  We appreciate the opportunity to work 

with you on these matters. 
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Appendix 

Ohio Const. art. II, § 35 (amended 1923). 

For the purpose of providing compensation to workmen and their dependents, for 
death, injuries or occupational disease, occasioned in the course of such 
workmen's employment, laws may be passed establishing a state fund to be 
created by compulsory contribution thereto by employers, and administered by 
the state, determining the terms and conditions upon which payment shall be 
made therefrom. Such compensation shall be in lieu of all other rights to 
compensation, or damages, for such death, injuries, or occupational disease, and 
any employer who pays the premium or compensation provided by law, passed in 
accordance herewith, shall not be liable to respond in damages at common law or 
by statute for such death, injuries or occupational disease. Laws may be passed 
establishing a board which may be empowered to classify all occupations, 
according to their degree of hazard, to fix rates of contribution to such fund 
according to such classification, and to collect, administer and distribute such 
fund, and to determine all right of claimants thereto. Such board shall set aside as 
a separate fund such proportion of the contributions paid by employers as in its 
judgment may be necessary, not to exceed one per centum thereof in any year, 
and so as to equalize, insofar as possible, the burden thereof, to be expended by 
such board in such manner as may be provided by law for the investigation and 
prevention of industrial accidents and diseases. Such board shall have full power 
and authority to hear and determine whether or not an injury, disease or death 
resulted because of the failure of the employer to comply with any specific 
requirement for the protection of the lives, health or safety of employes, enacted 
by the General Assembly or in the form of an order adopted by such board, and its 
decision shall be final; and for the purpose of such investigations and inquiries it 
may appoint referees. When it is found, upon hearing, that an injury, disease or 
death resulted because of such failure by the employer, such amount as shall be 
found to be just, not greater than fifty nor less than fifteen per centum of the 
maximum award established by law, shall be added by the board, to the amount of 
the compensation that may be awarded on account of such injury, disease, or 
death, and paid in like manner as other awards; and, if such compensation is paid 
from the state fund, the premium of such employer shall be increased in such 
amount, covering such period of time as may be fixed, as will recoup the state 
fund in the amount of such additional award, notwithstanding any and all other 
provisions in this constitution. 
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Common Sense Business Regulation (BWC Rules) 
(Note: The below criteria apply to existing and newly developed rules) 

Rule 4123-17-32 

Rule Review 

 

1.      The rule is needed to implement an underlying statute. 

 

  Citation:  __R.C. 4121.37, 4121.66, 4123.34, 4123.342, 4123.343, 4123.35___ 

 

2.      The rule achieves an Ohio specific public policy goal. 

 

What goal(s):  This rule establishes the rates for self-insuring employers for the 

policy year 7/1/2011 through 6/30/2012. 

 

3.      Existing federal regulation alone does not adequately regulate the subject matter. 

 (BWC rate rules are not a federal regulatory matter.) 

 

4.      The rule is effective, consistent and efficient. 

 

5.       The rule is not duplicative of rules already in existence. 

 

6.      The rule is consistent with other state regulations, flexible, and reasonably 

 balances the regulatory objectives and burden. 

 

7.      The rule has been reviewed for unintended negative consequences. 

 

8.      Stakeholders, and those affected by the rule were provided opportunity for input as 

 appropriate. 

 

If no, explain:  BWC rate rules are developed using actuarial and insurance 

principles.  We did not seek stakeholder input. 

 

9.      The rule was reviewed for clarity and for easy comprehension.   

 

10.    The rule promotes transparency and predictability of regulatory activity. 

  

11.    The rule is based on the best scientific and technical information, and is designed 

 so it can be applied consistently. 

 

12.    The rule is not unnecessarily burdensome or costly to those affected by rule. 

 

  If so, how does the need for the rule outweigh burden and cost?  

 

13.    The Chief Legal Officer, or his designee, has reviewed the rule for clarity and 

 compliance with the Governor’s Executive Order. 
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Board of Directors 
Executive Summary 

 
Self-Insured Employers Assessments  

 

Description of Fund: The Self-Insured Employers Assessment Fund is established to 

support the safety and hygiene fund, the administrative cost fund, and the portion of the 

surplus fund that is mandatory as they relate to self-insured employers. The Self-Insured 

Employers Guaranty Fund (SIEGF) and the former Self-Insured Surety Bond Fund (SBF) 

provide for payment of compensation and benefits to injured workers of bankrupt self-

insured employers. Claims with injury dates prior to 1987, self-insured employers provided 

security in the form of a letter of credit or a bond from private insurance carriers to cover the 

cost of claims in the event of bankruptcy or default. This is referred to as the Surety Bond 

Fund (SBF).  It was replaced in 1993 by the Self-Insured Employers Guaranty Fund 

(SIEGF) for claims with injury dates after 1986.   

 

Benefits provided by the SIEGF and SBF funds: All injured worker benefits (including 

DWRF) that would normally be paid by the self-insured employer that has defaulted.   

 

SIEGF Rate Method:  The BWC is to maintain a minimum balance of funds in the SIEGF 

at rates as low as possible to assure sufficient moneys to guarantee the payment of any 

claims against the fund.  The Ohio Administrative Code 4123-19-15 (B) requires the SIEGF 

to maintain a minimum balance of 1.25 times the previous years annual claims 

disbursements.  When the BWC determines that the SIEGF has insufficient funds, an 

assessment is necessary to ensure the minimum balance in the fund and will assess all self-

insuring employers an annual contribution.  New self-insuring employers will be assessed 

six percent of base rate premium as reported on the last two six month payroll reports for the 

first three years of self-insurance.  When a self-insured employer defaults on its self-insured 

workers’ compensation obligations, the BWC moves to recover monies paid from the 

SIEGF and SBF by filing bankruptcy claims and by drawing on additional security that may 

have been placed in BWC’s favor by the defaulting employer.  

 

The following is a list of the assessments: 

1. Mandatory Surplus Fund (SI Surplus Fund):  This assessment is to fund costs charged to 

the Self-Insured Mandatory Surplus Fund which is an account of the Surplus Fund of the 

State Insurance Fund.  These costs are primarily for claims with injury dates prior to 

1987 of bankrupt self-insured employers and for specific medical costs such as some 

medical exams and prostheses. 

2. Self-Insured Employers Guaranty Fund (SIEGF Fund):  This assessment is to fund the 

costs charged to the SIEGF.  These costs are for claims of bankrupt self-insured 

employers with injury dates after 1986, and for the costs of DWRF on all claims of 

bankrupt self- insured employers with any injury date. 

3. Administrative Cost Fund (ACF):  This assessment is to fund the administrative costs 

for the BWC, IC, and WCC for only the activities that support the self-insured 

employers. 
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4. Safety and Hygiene Fund (S&H Fund):  This assessment is to fund the work of the 

Division of Safety and Hygiene for self-insured employers. 

5. Optional Rehabilitation Program (SI Surplus Fund):  This assessment mutualizes the 

costs of rehabilitation among the self-insured participants in this program.  Currently, 

two self-insured employers participate. 

6. Optional Handicap Program (SI Surplus Fund):  This assessment mutualizes the costs of 

handicap claims among the self-insured participants of this program.  Currently, there 

are no self-insured employers participating. 

7. Optional Disallowed Claim Reimbursement Program (SI Surplus Fund):  This 

assessment mutualizes the costs of disallowed claims among the self-insured employers 

in this program.  This program is designed to reimburse self-insured employers for claim 

costs ordered to be paid by the Industrial Commission that were ultimately denied.  

Currently, five hundred thirty-eight self-insured employers participate. 

 
Number of Bankrupt Ohio Employers:  291 

  

Calendar 

Year 

Number of 

Bankruptcies 

Payment Amounts 

as of 5/17/2011 by 

bankruptcy year1 

SIEGF 

Disbursements by 

calendar year2 

1988  12 $25,878,653  

1989 4 $9,445,278 $536,613  

1990 13 $23,335,302 $871,542  

1991 8 $12,003,797 $1,893,236  

1992 14 $27,506,518 $2,983,798  

1993 6 $14,485,135 $4,775,129  

1994 1 $543,830 $3,682,184  

1995 3 $22,966,233 $2,495,841  

1996 5 $6,977,866 $3,002,436  

1997 2 $2,839,381 $3,560,750  

1998 6 $3,360,007 $4,066,601  

1999 4 $10,645,995 $1,742,639  

2000 12 $8,865,456 $3,548,229  

2001 13 $25,165,017 $2,779,046  

2002 25 $102,351,885 $15,920,989  

2003 13 $12,582,321 $17,295,253  

2004 24 $30,339,881 $17,982,107  

2005 9 $3,761,268 $18,021,985  

2006 8 $3,968,693 $18,289,499  

2007 9 $3,366,083 $17,547,887 

2008 13 $7,526,681 $16,972,818 

2009 16 $6,079,882 $18,916,292 

2010  7 $992,260 $16,249,212 

2011 to date 2 $1,195  

1. From Data Warehouse  

2. From Cash Basis Financial Statements 

Page 108



     4  

Created by: Terry Potts 

May 26, 2011 

      

12

4

13

8

14

6

1

3
5

2

6

4

12
13

25

13

24

9

8 9

13

16

7

$0

$2,000,000

$4,000,000

$6,000,000

$8,000,000

$10,000,000

$12,000,000

$14,000,000

$16,000,000

$18,000,000

$20,000,000

0

5

10

15

20

25

D
is

bu
rs

em
en

ts

B
an

kr
up

tc
ie

s 
C

ou
nt

s
Self-Insured Employers Guarantee Fund Disbursements and Bankruptcy Counts

Number of Bankruptcies Disbursements 

Page 109



 

 

     5  

Created by: Terry Potts 

May 26, 2011 

   

   

7/1/2011 Self-Insuring Employer Assessments 
                
Self-Insuring Employer Assessment Funds Assessment Rates   
  Per $1.00 Paid Comp   

      
  2010/2011 

Mandatory 7/1/2006 7/1/2007 7/1/2008 7/1/2009 7/1/2010 7/1/2011 Change 

      
  

 Surplus Fund (mandatory) 0.0706 0.0450 0.0450 0.0935 0.03000 0.03000 +0.00000  
Self-Insuring Employer Guaranty 
Fund 0.1349 0.0527 0.0527 0.0527 0.11540 0.05270 -0.06270 
Administrative Cost Fund: BWC 0.0822 0.0822 0.0847 0.0889 0.08890 0.08890 +0.00000  
Administrative Fund: IC 0.0726 0.0790 0.0834 0.0798 0.07980 0.07500 -0.00480 
Administrative Cost Fund: WCC 

   
0.00001 0.00001 0.00000 -0.00001 

Safety & Hygiene Fund 0.0098 0.0098 0.0098 0.0050 0.00500 0.00500 +0.00000  
Total Mandatory Assessments  0.3701 0.2687 0.2756 0.31991 0.31911 0.25160 -0.06751 

      
  

 Optional 
     

  
 

        Surplus Fund (rehabilitation) 0.1300 0.1300 0.1300 0.1300 0.1300 0.13000 +0.0000  
Surplus Fund (handicap) 0.2480 0.2480 0.2480 0.2480 0.2480 0.24800 +0.0000  
Surplus Fund (disallowed claims) n/a 0.0236 0.0285 0.0278 0.0396 0.03340 -0.0062 

 

 
 

 Mandatory Assessment Rates based upon Paid Compensation of $191,000,000 
 Surplus Fund (disallowed claims) Claim Disbursements are $2,078,000 and based 

upon paid compensation of $62,248,000 
 SIEGF Total Assets as of December 31, 2010 are $45,223,000 and Current Year 

Disbursements are $21,100,000 
 Projected Rehabilitation Reimbursements are $36,268 and based upon paid 

compensation of $278,982 
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4123-17-32 Self-insuring employer assessment based upon paid compensation 

 

The administrator of workers' compensation, with the advice and consent of the workers' 

compensation board of directors, has authority to determine and levy against self-insuring 

employers amounts to be paid to support the safety and hygiene fund, the administrative 

cost fund, the portion of the surplus fund that is mandatory, the portion of the surplus 

fund that is used for rehabilitation reimbursement subject to the self-insuring employer's 

election under section 4121.66 of the Revised Code, the portion of surplus fund that is 

used for handicap reimbursement subject to the self-insuring employer's election under 

section 4123.343 of the Revised Code, and the portion of the surplus fund used for claims 

reimbursement for self-insuring employers under division (H) of section 4123.512 of the 

Revised Code, pursuant to sections 4121.12, 4121.37, 4121.66, 4123.34, 4123.342, and 

4123.35 of the Revised Code in conjunction with rule 4123-19-01 of the Administrative 

Code.  The administrator hereby sets the self-insuring employer assessments to be 

effective July 1, 2010 2011, for the period July 1, 2010 2011, to June 30, 2011 2012, 

payable in two equal remittances by February 28, 2011 2012, and August 31, 2011 2012, 

as follows: 

 

 (A) The assessments shall be on the basis of the paid compensation attributable to the 

individual self-insuring employer as a fraction of the total amount of paid compensation 

for the previous calendar year attributable to all amenable self-insuring employers. 

 

 (B) Paid compensation means all amounts paid by a self-insuring employer for living 

maintenance benefits, all amounts for compensation paid pursuant to sections 4121.63, 

4121.67, 4123.56, 4123.57, 4123.58, 4123.59, 4123.60 and 4123.64 of the Revised Code, 

all amounts paid as wages in lieu of such compensation, all amounts paid in lieu of such 

compensation under a non-occupational accident and sickness program fully funded by 

the self-insuring employer, and all amounts paid by a self-insuring employer for a 

violation of a specific safety standard pursuant to section 35 of article II, Ohio 

Constitution and section 4121.47 of the Revised Code.  Any reimbursement received 

from the surplus fund pursuant to section 4123.512 of the Revised Code by a self-

insuring employer for any such payments or compensation paid shall be applied to reduce 

the amount of paid compensation reported in the year in which the reimbursement is 

made.  Any amount recovered by the self-insuring employer under section 4123.931 of 

the Revised Code and any amount that is determined not to have been payable to a 

claimant in any final administrative or judicial proceeding shall be deducted, in the year 

collected, from the amount of paid compensation reported. 

 

 (C) The assessments shall be computed for all self-insuring employers operating in Ohio 

by multiplying the following rates by the individual self-insuring employer's paid 

compensation for calendar year 2009 2010: 

 

 (1) Safety and hygiene fund: .0050. 
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 (2) Administrative cost fund, BWC: .0889. 

 

 (3) Administrative cost fund, IC: .0798. .0750. 

 

(4) Administrative cost fund, WCC: .00001 .00000. 

 

(5) Surplus fund (mandatory): .0300.  

 

 (D) The assessment to fund the portion of the surplus fund that is used for rehabilitation 

reimbursement for all self-insuring employers who have not made an election to opt out 

of the rehabilitation reimbursement program under the provisions of section 4121.66 of 

the Revised Code shall be computed by multiplying the following rate by the individual 

self-insuring employer's paid compensation for calendar year 2009 2010: 

 

 (1) Surplus fund (rehabilitation): .1300. 

 

 (E) The assessment to fund the portion of the surplus fund that is used for handicap 

reimbursement for all self-insuring employers operating in Ohio who have not made an 

election to opt out of the handicap reimbursement program under the provisions of 

division (G) of section 4123.343 of the Revised Code shall be computed by multiplying 

the following rate by the individual self-insuring employer's paid compensation for 

calendar year 2009 2010: 

 
 (1) Surplus fund (handicap): .2480. 

 

 (F) The assessment to fund the portion of the surplus fund that is used for claims 

reimbursement for all self-insuring employers operating in Ohio who have not made an 

election to opt out of the right to reimbursement under the provisions of division (H) of 

section 4123.512 of the Revised Code shall be computed by multiplying the following 

rate by the individual self-insuring employer’s paid compensation for calendar year 2009 

2010:  

 

 (1) Surplus fund (disallowed claims reimbursement):  .0396 .0334. 

 

 (G) An employer who no longer is a self-insuring employer in Ohio or who no longer is 

operating in this state shall continue to pay assessments for administrative costs and for 

the portion of the surplus fund that is mandatory.  The assessments shall be computed by 

such employer by multiplying the following rates by the individual employer's paid 

compensation for calendar year 2009 2010: 

 

 (1) Administrative cost fund, BWC: .0889. 

 

 (2) Administrative cost fund, IC: .0798 .0750. 

 

 (3) Administrative cost fund, WCC: .00001 .00000. 
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 (4) Surplus fund (mandatory): .0300.  

 

 (H) If the paid compensation for a self-insuring employer for calendar year 2009 2010 is 

less than fourteen thousand seven hundred fifteen thousand and twenty six eighty two 

dollars and eighty two ninety-six cents, the minimum assessments shall be paid as 

follows: 

 

 (1) Safety and hygiene fund: $73.63$75.41. 

 

 (2) Administrative cost fund, BWC: $1,309.21$1,340.88. 

 

 (3) Administrative cost fund, IC: $1,175.20 $1,131.22. 

 

 (4) Administrative cost fund, WCC: $0.15 $0.00. 

 

 (5) Surplus fund (mandatory):  $441.80 $452.49. 

 

 

 If the paid compensation for calendar year 2009 2010 for a self-insuring employer which 

has not made an election to opt out of the rehabilitation reimbursement program effective 

on or before July 1, 2010 2011 is less than fifteen thousand three hundred and eighty four 

dollars and sixty two cents, the minimum assessment for the surplus fund (rehabilitation) 

shall be two thousand dollars. 

 

 If the paid compensation for calendar year 2009 2010 for a self-insuring employer which 

has opted to participate in the handicap reimbursement program is less than fifty 

thousand dollars, the minimum assessment for the surplus fund (handicap) shall be 

twelve thousand four hundred dollars. 

 

 Assessments are applicable only for the funds to which payments must be made based 

upon the status and the options exercised relative to the handicap reimbursement program 

and the rehabilitation reimbursement program. 

 

 An employer who no longer is a self-insuring employer in Ohio or no longer is operating 

in this state and who has less than fourteen thousand seven hundred fifteen thousand and 

twenty six eighty two dollars and eighty two ninety-six cents in paid compensation for 

calendar year 2009 2010 shall have a reduced minimum assessment.  The minimum 

assessment shall be ninety per cent of the above minimum assessments in this paragraph 

in the year after becoming inactive, eighty per cent in the following year, seventy per cent 

in the following year, and so forth, being reduced ten per cent each year, until the 

assessment is phased out over ten years. 

 

 (I) If an individual self-insuring employer has become self-insured in the last five years 

(on or after July 1, 2005 2006) paid compensation shall be as defined in paragraph (B) of 
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this rule and shall additionally include compensation paid in calendar year 2009 2010 by 

the state insurance fund for claim costs directly attributable to the employer prior to 

becoming self-insured. 

 

 (J) The initial assessment to a self-insuring employer in its first calendar year of 

operation as a self-insuring employer shall be prorated to cover the time period that self-

insurance was in effect, but shall not be less than the minimum assessment for a self-

insuring employer as provided in paragraph (H) of this rule. 

 

 (K) Pursuant to rule 4123-19-15 of the Administrative Code, the following assessment, 

to be billed and payable in two equal remittances by February 28, 2011 2012, and August 

31, 2011 2012, shall be computed for all self-insuring employers by multiplying the 

following rate by the individual self-insuring employer's paid compensation for calendar 

year 2009 2010: 

 

 (1) Self-insuring employer guaranty fund: .1154 .0527. 

 

 (L) If an employer fails to pay the assessment when due, the administrator may add a late 

fee penalty of not more than five hundred dollars to the assessment plus an additional 

penalty amount as follows: 

 (1) For an assessment from sixty-one to ninety days past due, the prime interest rate, 

multiplied by the assessment due; 

 (2) For an assessment from ninety-one to one hundred twenty days past due, the prime 

interest rate plus two per cent, multiplied by the assessment due; 

 (3) For an assessment from one hundred twenty-one to one hundred fifty days past due, 

the prime interest rate plus four per cent, multiplied by the assessment due; 

 (4) For an assessment from one hundred fifty-one to one hundred eighty days past due, 

the prime interest rate plus six per cent, multiplied by the assessment due; 

 (5) For an assessment from one hundred eighty-one to two hundred ten days past due, 

the prime interest rate plus eight per cent, multiplied by the assessment due; 

 (6) For each additional thirty-day period or portion thereof that an assessment remains 

past due after it has remained past due for more than two hundred ten days, the prime 

interest rate plus eight per cent, multiplied by the assessment due. 

For purposes of this division, "prime interest rate" means the average bank prime rate, 

and the administrator shall determine the prime interest rate in the same manner as a 

county auditor determines the average bank prime rate under section 929.02 of the 

Revised Code.
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OHIO BUREAU OF WORKERS' COMPENSATION 
SELF INSURING EMPLOYERS' GUARANTY FUND (FORMERLY SURETY BOND FUND) 

CASH BASIS FINANCIAL STATEMENTS 
FOR THE 12 MOS ENDED DECEMBER 31 2010 

                

                

Operating Statement            
              *Estimate *Estimate 

 
2006 2007 2008 2009 2010 2011 2012 

Receipts:  
       Assessments SIEGF rate  35,190,892  30,667,466  12,972,260  11,820,719  10,297,389  22,041,400  10,072,920  

Assessment New Self Insured Policies  7,484,922  6,676,217  7,531,564  7,542,686  8,168,102    8,168,102    8,168,102 
Investments  1,416,986  2,385,513  1,504,343       229,662 40,111  

  Total Receipts  44,092,800  39,729,196  22,008,167  19,593,067 18,505,602  30,209,502 18,241,022 
        Disbursements:  

        Surety Losses  18,289,499  17,547,887  16,972,818  18,916,292  16,249,212  18,000,000  18,000,000 
 MCO Fees Paid   6,187,535  1,074,199  1,142,010 1,255,711   1,080,000    1,080,000  
 Bank Fee  0  0  4,485 2,969 2,152               0                0  
 DWRF Losses  3,039,789  3,033,293  3,282,649  4,682,843  3,829,441    3,829,441   3,829,441 
Total Disbursements  21,329,288  26,768,715  21,334,151  24,744,114  21,336,516  22,909,441 22,909,441 

        
Net Receipts Over (Under)         
 Disbursements  22,763,512  12,960,481  674,016  (5,151,047) (2,830,914) 7,300,061 (4,668,419) 

 
       

Beginning Net Asset Balance  16,806,579  39,570,091  52,530,572  53,204,588  48,053,541  45,222,627  52,522,688  
Ending Net Asset Balance  39,570,091  52,530,572  53,204,588  48,053,541  45,222,627  52,522,688 47,854,269  
  
               
*Does not include potential large bankruptcies 
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